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In view of the forthcoming reform in the Estonian
criminal procedure, a principal discussion is necessary,
amongst other things, on the role and status of the defend-
er in the criminal procedure.

1. Choice of a New Model for
Criminal Procedure in the
Context of the Defending
Function

An important aspect to be considered when establish-
ing a new order for criminal procedure is the guaranteeing
of subject status for the suspect, the defendant and the
accused, and the strengthening of their subject status
through the right of defence. Attention should also be paid
to the fact that the reform acts and draft acts of European
countries concerning criminal procedure are aimed at
strengthening the defendant’s subject status.'

It cannot be said that according to legal regulation of
the inquisitorial criminal procedure currently in force in
Estonia, the suspect, the defendant and the accused are in
the status of an “object” in the procedure. It would also be
a mistake to believe that the subject status of these persons
couldn’t and shouldn’t be strengthened in the future.

A principal decision to the benefit of one or another
model of procedure should be made from the premise that
the specific weakness of our inquisitorial procedure is in
the fact that the investigating court leading the procedure
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may be impartial to the disadvantage of the accused and the
accused may be viewed as an “object”, not a subject of the
procedure.” The tendency to view the suspect or the defen-
dant as an “object” rather than a subject may be clearly
revealed already in the pre-court procedure stage.

Considering the above, solutions have to be found in
choosing a procedural model and in its specific essential
designing, which help to prevent the above shortcoming as
much as possible.

When speaking about strengthening the subject status
of the suspect, defendant and accused, it should naturally
be taken into account that an optimum balance should be
reached between public and private interests.

Criminal procedure law must, on the one hand, enable
the guilt of the defendant to be established and implement
the state’s obligation to punish. On the other hand, legal
regulation has to guarantee that an innocent person is not
sentenced guilty and the rights of a person are limited as
little as possible through the procedure.’

A certain conflict in the criminal procedure between
public interests and the private interests of the suspect,
defendant and accused is, and probably will be, inevitable.
It is therefore all the more important that the order for
criminal procedure provide good grounds for the realisa-
tion of fair procedure.

An inevitable element of a fair procedure is that the
participants are not objects of the procedure, but have a
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chance to defend their rights to influence the course and
result of the procedure.*

According to the fairness principle, equal opportuni-
ties must be guaranteed for the prosecutor and the defen-
dant in the criminal procedure (in German special litera-
ture, Waffengleichheit).” These opportunities, however, do
not imply equal rights, but a balancing of these, taking into
account the difference in procedural roles.® Since in the
criminal procedure of a state governed by the rule of law,
an accused is defined as a procedure subject “able for dia-
logue”, he must have a clear understanding of the meaning
of his behaviour in the context of substantive and proce-
dure law. The accused (as well as the suspect and the
defendant) must understand his procedural situation.’

The criminal procedure can be called a fair procedure
only if the rights of the suspect, defendant and accused to
essentially contribute to the procedure and prevent the mis-
use of state power are not merely laid down on paper, but
if such persons are able to exercise them effectively.®

As a rule, the suspect, defendant and accused do not
know their procedural rights and their exercise of these
rights is difficult without the help of an expert (defender).

The suspect, defendant, and accused, who know their
case only from their subjective viewpoints, can defend
themselves only in a dilettantish way, and are not able to
achieve a full subject status in the procedure.” Due to the
defendant’s lack of understanding of the procedure, and
caused by his partiality, his inability to turn the weakness-
es in the accusation to his benefit, it is necessary that the
defender help him with advice so that the defendant
(accused) may be a serious opponent to the prosecutor.”

The defender can perform his function the more effec-
tively, the more the principle of guaranteeing equal oppor-
tunities for the prosecutor and the defender has been fol-
lowed in establishing the order for procedure.

The principle of equal opportunities does not require
that the procedure-specific differences in the role distribu-
tion of the prosecutor and defender be levelled off in all
respects. The principle does, however, require that more or
less equal rights be provided for all litigating parties to
make their impact within the procedural framework."

The actual degree of the prosecutor’s and defender’s
equal opportunities much depends on the specific proce-
dural structure.

Let us ask now against the background of the above,
which is more preferred from the aspect of equal opportuni-
ties — the continental European inquisitorial model, or the
Anglo-American accusatorial model of criminal procedure?

As we know, the defending of human rights in a crim-
inal procedure much depends on whether each defendant
(suspect, accused) in each criminal proceeding is equipped
with a well-taught, effective and “equal-with-the-prosecu-
tor” defender or not. In the case of accusatorial procedure,
it is chiefly up to the suspect, defendant and accused to
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defend themselves."? Contradiction is essential to this type
of procedure. The presentation and investigation of evi-
dence is the duty of the parties. The parties govern the pro-
cedure and may dispose of the object of procedure by drop-
ping the charge.”

Thus, when the defender, in an accusatorial procedure,
is for some reason relatively ineffective, the suspect, defen-
dant and accused are likely to remain without real protection.

The inquisitorial procedural structure suggests, at first
glance, that the shortcomings in the defence are compen-
sated for by the objectivity of the prosecutor and the active
participation of the court in clarifying the truth. It should
be said though that the effectiveness of the latter is limited
in compensating for weaknesses in the defence.

Namely, the objectivity of the prosecutor, in its real
form, cannot be of much help from the aspect of defending
the defendant. This is supported by the experience that in
the continental criminal procedure, the main question of
the prosecutor’s status is if and how one person can psy-
chologically contain a prosecutor (as an inevitably one-
sided performer) and an objective investigator."

Help from the judge may also often prove to be ques-
tionable from the aspect of defending the accused. The
joining of two procedural roles (investigator and adjudger)
in one person — the judge — is another case of psycho-
logical overload, due to which his impartiality may suffer.”

The role of the court in compensating for shortcom-
ings in defence may be effective only in the sense that the
court has to stand for the exercise punishing power of the
state in accordance with the provisions of law. This duty of
the court, of course, may be viewed as a defence aspect for
the accused.

So, if one is to presume that the duty of the defender
is merely to stand for the exercise of the punishing power
of the state in accordance with the provisions of law, then,
considering that this is also the duty of the court, it may
indeed be concluded that the court can, through its activi-
ty, compensate for shortcomings in the defence.

We must, however, admit that such an approach to the
defence duty would limit the defence to presenting only the
evidence which lightens or relieves the defendant of guilt,
and would therefore cover only one aspect of defence. As
a result of such a limitation, the defence would be a mere
control instance. Such an approach would deny defence as
the institution of the criminal procedure in which the
autonomy of the defendant is realised and in which his sub-
ject status is founded."

While stressing the need to realise the autonomy of the
suspect, defendant and accused in the criminal procedure
and to strengthen their subject status, it is not essentially
correct to view the judge as the performer of defence as an
independent duty, especially if we proceed from the posi-
tion that a judge might not be related to the investigation
principle in the future Estonian procedure.
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Taking into account the rather largely acceptable need
to increase the accusatorial element in our criminal proce-
dure, the activity of the court in collecting evidence should
be considerably reduced when compared to the present sit-
uation.”” The complete detachment of the judge from col-
lecting evidence would, however, contradict our estab-
lished legal tradition.'®

The fact that the Estonian legal order has belonged and
belongs now to the continental European legal system,"
suggests that it would not be justified to reform the
Estonian criminal procedure entirely based on the model of
Anglo-American accusatorial criminal procedure. This
does not imply, however, that the share of accusatorial ele-
ments should not be increased in reforming our criminal
procedure.

For example, to improve the communication structure
of the criminal procedure, cross-examination could be
introduced, which would free the judge from the role of
active examiner and provide for a better balance in the
communication situation. It seems that such a balance
might imply a certain increase in the defender’s chances of
being effective within the procedural structure framework.

2. The Defender as a Guarantor
of the Subject Status and
Autonomy of His Mandator and

a Representative of Public

Interest

From the aspect of increasing the defence of private
interests and strengthening the subject status of the suspect,
defendant and accused, it should be considered when
determining the legal status of the defender, whether com-
ponents of public interest should be taken into account, or
should the defender only be a representative of the private
interests of the defendant.

As an important prerequisite for subject status is the
guaranteeing of a certain autonomy of decision for a per-
son, the question here is mainly about which legal status to
the defender’s function is the most in line with the “auton-
omy principle”. If the importance of the autonomy princi-
ple in the criminal procedure is basically recognised, then
the content and scope of that autonomy should be deter-
mined. Different opinions about autonomy can be found in
special literature. According to the usual approach, “auton-
omy principle” in the criminal procedure means that the
defendant, who as a rule knows best how his defence
should be carried out, must freely and without pressure
from the state decide how he wishes himself to be defend-
ed.” In his autonomy studies, J. Welp speaks about the self-
defined procedural interest of the defendant,” whereas the
defender, who defends the particular (private) interests of
the defendant, is not an institution of legal protection
(Organ der Rechtspflege), but a representative of inter-
ests.”? As regards the public function of the defender, then
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according to J. Welp, public interest for defence exists only
insofar as this may reduce the risk of an incorrect proceed-
ing result.” According to J. Welp, the conditions for a fair
judgement should be placed outside of defence. The task of
fair judgement should be achieved though the judge’s
being bound by the instruction maxim and the prosecutor’s
obligation to be objective. From the objective of procedure
aspect, defence is not an essential function for achieving a
fair judgement, but it is an additional guarantee for the
defendant to handle his case himself as a procedure subject
and exercise his right to interfere if the procedure threatens
to ignore the requirements established for it.*

J. Welp’s approach is based on the understanding that
the mandator’s trust is the factor that determines the effec-
tiveness and quality of defence. The legal form in which
the trust interest is realised is a free choice.” In this respect,
J. Welp sees a certain danger to the defendant in the form
of an obligatory defender. J. Welp believes that the obliga-
tion for defence is a partial ignoring of the defendant’s
autonomy.”

When looking at J. Welp’s autonomy theory in the
context of the future Estonian criminal procedure, it should
be noted that the more accusatorial elements this procedure
will include, the less J. Welp’s approach can be used. It is
not correct, in a criminal procedure with accusatorial ele-
ments, to proceed from the understanding that the prereq-
uisites for a fair judgement be placed outside of defence.
The accusatorial aspect of criminal procedure, by requiring
a rather active role of the defender, provides an essential
function for defence in reaching a fair judgement.

Although J. Welp’s approach which stresses the auton-
omy of the defendant is remarkable and acceptable, one
must also agree with the theoretical counterarguments
found in specific literature, according to which the autono-
my principle developed by J. Welp is “idealistic”, i.e.
autonomy seems to dominate where actually ignorance,
overestimation of oneself, helplessness and fear, depend-
ence and force prevail, which direct and block the seem-
ingly autonomous decision making.”’ According to B.
Haffke, a state governed by the rule of law should take into
account the helplessness of the parties in a legal system
which is increasingly complicated and of which they, as a
rule, have no comprehensive understanding. Therefore, to
empirically enable autonomous decisions at all, precondi-
tions should be created for taking such autonomous deci-
sions.” K.-H. Vehling has correctly noted that we cannot
speak about equality of rights in a procedure where the
defendant is ignorant in law. He is not autonomous in the
procedure, but suffers an “autonomy deficit”. According to
K.-H. Vehling, the essence of the defendant’s autonomy is
actually in the social meaning of punishment regardless of
the state’s evaluation. As such evaluation is not possible
due to the lack of the defendant’s knowledge of law, he
needs help, which he receives from a professional defend-
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er. Criminal defence, including obligatory defence, thus
serves to compensate for the above mentioned autonomy
deficit, and stands for equal opportunities in the criminal
procedure.”

The paradox that may arise here is that the defender,
helping to guarantee the defendant’s autonomy, may also
limit that autonomy. Yet, it is that limitation to the autono-
my which enables the defender to apply, for example, for a
psychiatric examination of the defendant even if the defen-
dant himself does not deem it necessary. Thus, by limiting
the defendant’s autonomy, the defender can achieve the
declaring innocent of the defendant even if the latter has
unfoundedly pleaded guilty.

The defendant should be left an independent and, to a
certain extent, independent of the mandator, procedural
role in the future Estonian criminal procedure. He must
have the opportunity to sometimes go against the defen-
dant’s will, which does not mean ignoring the basic priori-
ty of the defendant’s interest. But, when recognising the
priority of the mandator’s interest, it should be pointed out
that the extensive recognition of the mandator’s interest by
the defender and also his autonomy may lead to the
unfounded conviction of the mandator.

The unfounded conviction of a person, however, is a
violation of human dignity. Thus, when the defendant
threatens, by his decisions, to leave his dignity to his fate,
the defender should be entitled and obliged to not regard
the will of his client and take countermeasures. G.
Heinicke has strikingly called it autonomy limited by
human dignity.”

The defender’s function should therefore be more than
just defending the private interests of the mandator as
defined by the mandator. The defender’s function in a
criminal procedure should be to defend, besides the
mandator’s private interests, his fundamental rights against
violation by the state.

If we proceed from the premise that fundamental
rights are not only individual rights (to be exercised pri-
vately) to defend against violation by the state, but also ele-
ments of an objective state order, then the defender, by
standing for the mandator’s fundamental rights, also guar-
antees state order.”’ Here the important public function of
the defender is revealed.

3. The Defender’s Obligation of
Truth

The defining of the defender’s procedural role and sta-
tus is closely related to whether and to what extent the
defender should be bound by the obligation of truth.

In these theoretical opinions, in which the defender is
seen as a one-sided representative of interest, the defender
is usually rendered so dependent on the mandator’s orders
that he is more or less granted the right to lie.*

It should, however, be mentioned that the most impor-
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tant counterargument against such theoretical opinions is
that the advocates to such theories grant the defender a cer-
tain degree of the right to lie.” If we proceed from the prin-
ciple that the defender as the defendant’s adviser is not
only entitled, but obliged to be one-sided to the defendant’s
benefit, one can indeed at first glance reach the conclusion
that everything which the mandator objectively needs or
which, according to the defender’s understanding,
improves the defendant’s situation, is allowed. One may
thus assume that the defender’s helping and repeating of
the mandator’s false statements is allowable or even rec-
ommended. Such an approach could naturally only be con-
sidered if the defender is seen as merely standing for the
defendant’s private interests. But if we also consider the
public law aspects of the defender’s activity, then proceed-
ing from procedure law and the principles of professional
ethics, the defender’s activity in defending the defendant’s
private rights should be somewhat more limited. Such lim-
its should certainly include the defender’s obligation of
truth, which chiefly implies a prohibition to lie.

If the advocate’s word is no longer trusted, justice will
be at great loss.* If there is no trust, nobody will attribute
the necessary meaning to an advocate’s statements. Other
litigating parties would try to see that the defender knows
as little as possible and has as little impact as possible on
the course of the procedure.” The effectiveness of defence
would be significantly reduced.

At the same time, it is not correct to understand the
defender’s obligation of truth as absolute.”® Everything that
the defender says must be true, but he need not, and must
not, say everything that is true.”’

The defender may on no condition present false state-
ments about factual circumstances. Neither may he pres-
ent his mandator’s false statements as his own or as true
according to his knowledge.*® As a counterargument to this
opinion popular in special literature, it has been proposed
to differentiate the defender’s obligation of truth so that the
defender be prohibited from including false circumstances
on his own initiative, but allowed to repeat the mandator’s
lie.* The presumption that the defendant has no obligation
of truth has been used to conclude that the defender may
assist the defendant in presenting false statements.*

The argument to allow the defender to repeat the
defendant’s lies is supported by the opinion that a moral
liability of truth is not essential in criminal law. The defen-
dant’s right to lie would be threatened if the defender were
not allowed to exercise the same right. A lie would pre-
sumably be revealed at the moment when the defender
accepts the defendant’s statements and present them so to
say neutrally.”

By doubting the above arguments, it should be said
that the premise has not been chosen correctly, because
even the defendant does not have the “right” to lie.” In the
case of voluntary statements, the general moral obligation
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to speak the truth also applies to the defendant. The bring-
ing of a criminal action does not free the defendant from
following moral norms.* A lie will remain unpunished only
in view of the emergency situation of the defendant (sus-
pect, accused). This is a situation which the defender may
not use to his advantage.* Although the defendant may lie
unpunished, this is not grounds for allowing the defender
to lie.*

According to the obligation of truth, the defender may
not present the mandator’s false statements as his own or
present evidence which contradicts the truth. The defender
may not advise the defendant to lie or be secretive. The
defender acts in an unallowable manner by developing,
together with the defendant, a defence strategy based on
lies.* Regardless of what the specific structure of the
Estonian criminal procedure will be and which proportion
of Anglo-American accusatorial elements will be included
in it, the defender’s obligation of truth should remain one
of the characteristic traits of his position,” if only due to
the fact that the defender’s obligation of truth is an impor-
tant prerequisite for the impact of his statements in the pro-
cedure. The defender’s obligation of truth should be
viewed as an important precondition for effective defence.

4. Defender in Summary
Proceeding Based on
Arrangement

In a sense, the proceeding based on arrangement®
(summary proceeding) can be considered an expression of
high recognition of the defendant’s subject status. An
arrangement on certain conditions grants the defendant
quite a substantial opportunity to influence the course and
result of the proceeding (especially from the aspect of pun-
ishment) in his desired direction sometimes even more
effectively than in the case of a regular proceeding.

It is also important to note that the “orientation to con-
sensus “ is more in accordance with a “humane” criminal
procedure and contributes to the readiness to accept the
results.* An expression of recognition of the defendant’s
subject status in the case of a consensus-oriented and
arrangement-based procedure is the fact that the defendant
is given the opportunity to discuss the matter in a commu-
nication situation completely different from that of a regular
procedure. It is a situation where the defendant is in the role
of a negotiation partner though or aided by his defender.

The actual degree of recognition of the subject status
naturally depends on how the arrangement proceeding is
legally regulated and on how factually the defendant
(accused) is accepted in the negotiations. In Germany, the
danger has been pointed out that in the case of an arrange-
ment (4bsprache), the defendant may, more or less, remain
in the role of a helpless object of procedure.”

The danger that the defendant may become the object
of procedure is undoubtedly great in the case of an arrange-
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ment-based proceeding.

In an arrangement, the defendant (accused) has to
waive many rights, including the right to remain silent
based on the nemo tenetur se ipsum accusare principle.
The opportunity of taking the prosecutor to a position of
difficulty in providing proof and achieving an innocent
declaration in this way, must also be given up in this case.
There is the danger that the presumption of innocence prin-
ciple is ignored.”'

The defendant must be able to decide which rights,
when, and under which conditions he waives.

An important object of negotiation in a summary pro-
ceeding, besides the plea of guilt, is the degree of punish-
ment. A fair “bargaining of punishment” requires equal
partners.” As the basis for an arrangement is a prognosis of
the proceeding result,” a negotiating party must be able to
predict the proceeding result.

It is clear that the defendant alone is, as a rule, not able
to be an equal negotiation partner to the prosecutor.
Considering the above, it is therefore crucial that a defend-
er’s participation in a summary proceeding be obligatory
by law. (According to § 38(2) of the Criminal Procedure
Act currently in force in Estonia, the defender is obliged to
participate in a summary proceeding from the commence-
ment of negotiations).

Arrangement in a criminal proceeding offers an expe-
rienced and reliable defender an important chance to influ-
ence the procedure to the client’s benefit.** In a summary
proceeding, the defender influences not only the proceed-
ing, but also its result.” To be more exact, the proceeding
result forms in a mixture of opposition and cooperation
between the defender and the prosecutor. Through a sum-
mary proceeding, the defendant should try to strengthen his
client’s position. The positioning of the mandator’s inter-
ests decides the rationality of arrangement.

To clarify the negotiating position, the defender and
also the prosecutor have to assess the evidence situation
and predict, to a certain extent, the chances for judgement
(or rather, declaring innocent) based on the existing evi-
dence.”” Predicting the course and result of the proceeding
requires excellent knowledge of the materials of the crimi-
nal case. Therefore the defendant has to have extensive
rights to examine as many as possible of the materials col-
lected on the case.*®

To guarantee the defendant’s subject status in a sum-
mary proceeding, the defendant must follow the principle
that he is obliged to inform the mandator of the prosecu-
tor’s proposal for negotiations and the possible time of
commencement of the negotiations. The defender may not
imply in any way, behind the defendant’s back and without
the defendant’s express consent, readiness to a possible
conviction of the defendant.”

The timely and comprehensive informing of the
mandator of the commencement of negotiations and of the
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discussions held, is necessary not only because the manda-
tor’s consent is essential for holding negotiations, but also
to give the mandator enough time to think about the pro-
ceeding results and develop proposals. To give the manda-
tor enough time to consider the matter in depth, the defend-
er must not let the court and prosecutor pressure him for
time.®

The defendant’s duty in guaranteeing the defendant’s
status subject in a summary proceeding certainly includes
helping to protect the defendant’s freedom of will.

As mentioned above, the defendant, when agreeing to
a summary proceeding, has to waive many of his rights.
Such waiver has to be strictly voluntary.

In accordance with the above principles, pursuant to §
364(2) 1), § 366(1), § 383(2) and (3) of the Criminal
Procedure Act currently in force in Estonia, an obligatory
prerequisite for a summary proceeding is the defendant’s
consent. The stressed importance of the freedom of will of
the defendant in a summary proceeding is expressed in §
383(3) of the Criminal Procedure Act, which obliges the
judge to clarify whether the defendant has expressed his
actual will in reaching an arrangement in a summary pro-
ceeding. Such an obligation of the judge in a summary pro-
ceeding (or any other form of proceeding based on arrange-
ment) should undoubtedly be provided in the future
Estonian criminal procedure too.

But despite the establishment of the judge’s obligation
above, it should be kept in mind from the aspect of defence
that in practice, clarification of the defendant’s actual will
may remain largely formal in court. Thus it is the defend-
er’s obligation to clarify the mandator’s actual will through
extensive advising both prior to and during negotiations.

Even if the defendant basically agrees to commence a
summary proceeding, the defender should keep in mind
that it is often more beneficial if the guilty plea is present-
ed after a certain stage in the procedure.

It should always be kept in mind that as soon as the
possibility of pleading guilty emerges, unlimited defence
against accusation will lose credibility'

An arrangement made too early contains the danger
for the defendant that chances for declaring innocent are
given up in the stage where no sufficient information exists
on the defendant’s guilt.

5. Court Control Over Defender

and His Activities

While admitting a certain degree of public interest to
be essential to the defender’s function, the determining of
the defender’s legal status should also cover the issue of if
and to what extent the future Estonian criminal procedure
should provide for court control over the defender and his
activity. The problem here is that the state should, on the
one hand, avoid any excessive outside limitations to the
defendant’s autonomy and the defender’s defence activi-
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ties, while on the other hand, the state cannot remain indif-
ferent if the defendant misuses his position.

5.1. A complicated case®” which may cause court inter-
ference and removal of the defender,” but which is not reg-
ulated by the current Criminal Procedure Act, is the suspi-
cion that the defender may be an accomplice in crime.

A defender who has been accomplice in the crime in
question, lacks the distance from the crime which would be
necessary for effective defence.

While being basically in favour of the removal of a
defendant who may be an accomplice in the crime, it must
be admitted that the resolving of such removal issues is
related to the difficult problem of establishing suitable cri-
teria. It is important to establish the degree of suspicion
against the defender. The Criminal Procedure Act current-
ly in force does not expressly distinguish different degrees
of suspicion. This is, however, provided in the German
penal code.

In accordance with the differentiation of suspicion in
the paradigm of German criminal procedure, a defender is
removed from procedure if there is strong suspicion (drin-
gende Verdacht) about his participation in crime, and a reg-
ular proceeding is commenced if there is probability (hin-
reichende Verdacht) of same (§ 138a I No. 1. StPO).

As degrees of suspicion are rationally difficult to dis-
tinguish,* it is probably practical to avoid such differentia-
tion of suspicion in developing the future Estonian crimi-
nal procedure. When suspicion is not differentiated, the
removal of the defendant cannot be decided on the basis of
the degree of suspicion about his participation in the crime.
Therefore the legal regulation of the defender’s removal
has to be based on whether suspicion of the defender’s par-
ticipation in the crime is sufficient for his removal. If the
answer is yes, we have to admit that the defender may also
be removed if there is insufficient suspicion. Although it is
advisable to avoid differentiation of suspicion by linguistic
means, the need for measuring suspicion cannot be denied.
It will probably be necessary in the future Estonian crimi-
nal procedure to distinguish sufficient suspicion and insuf-
ficient suspicion, regardless of the fact that such distin-
guishing is, and will remain, vague.

When considering the above, it is clear that even if the
existence of sufficient suspicion is established as the
unconditional prerequisite of removal of the defender, this
does not exclude the possibility of his unjust removal.

Let us ask here, is it still possible to find a solution to
reduce the risk of unjust removal of the defender? It seems
that one such possibility is to relate the deciding of the
defender’s removal to the existence of the accusatory act
drawn up by the prosecutor. This means that a defendant
may be removed only when he is not suspicious of being
involved in the crime, but accused of same.*

5.2. One possible ground for removal of the defender
in the future Estonian criminal procedure could be the
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defender’s misuse of his procedural position in communi-
cation with the detained or arrested mandator. But not any
misuse by the defendant should be a basis for his removal,
but only behaviour which may facilitate the commitment
of'a new crime or create conditions for damaging the secu-
rity of the detention establishment.

A defender who, by exercising his extensive rights
established for preparing for defence, facilitates possible
attacks against the legal order and the security of persons,
is acting so dangerously in purposes not related to the pro-
ceeding, that this should result in the removal of the
defender.

In this case, suspicion that the defender has misused
his position for objectives not related to the proceeding, is
not sufficient. However, such suspicion can be the trigger
to commence a removal process. The result of the removal
process may be the removal of the defender only if it is
identified in the course of the process that the defender
indeed misused communication with the mandator for
objectives not serving the procedure and that this may have
facilitated the commitment of a new crime or created con-
ditions which damage the security of the detention estab-
lishment. Whether a crime was actually committed using
the opportunity created by the misuse by the defendant is
immaterial. Regardless of what the specific process for
removal of the defendant will be in the future Estonian
criminal procedure, the issue of removal of a defender who
is an advocate should be subject to notification of the man-
agement board of the bar association.

The future law should naturally also enable removal of
the defender if he has been expelled from the bar associa-
tion or prohibited form working as an advocate by court
order, as well as in case he has been punished for discipli-
nary offences by temporary prohibition to carry out profes-
sional activities following a decision of the court of honour
of the bar association.

5.3. Regarding public interest in effective defence
(which compensates for the defendant’s autonomy deficit),
one of the questions that may arise is if and to what extent
the court should be empowered to check the quality of
defence and if, proceeding from such a control function,
the court should be able to remove a defender who appar-
ently does not perform his function sufficiently.

According to the regulation of the Criminal Procedure
Act currently in force in Estonia, the court cannot initiate
the removal of the defender if the court is convinced that
the defender does not perform his defence function ade-
quately. It is thus not impossible, now, that if the defender
is incompetent and lacks the skills or preparation to ask the
necessary questions and requests in a procedure, the defen-
dant may be left practically undefended.

It must be admitted that a defender unable to perform
his defence function damages public interest regarding the
equal opportunities of parties in a procedure.” Adherence
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to the fairness principle is rather questionable if the defen-
dant only formally attends a proceeding without perform-
ing effective defence activities. Considering this, it may
seem entirely justified that the court be granted certain
powers to check fulfilment of the defender’s minimum
obligations.

Yet, when we speak about the court’s possible control
function over the quality of defence, we must not forget
that any court control over the defender’s activities would
endanger the defender’s independence.

In preparing the future Estonian criminal procedure, it
has to be seriously considered whether such large-scale
state intervention with the defender’s and defendant’s
autonomy can be principally accepted.

It has to be kept in mind that quality control of the
defender’s activity by the court is largely evaluatory.
Although in certain cases the defender may indeed be
incompetent in performing his defence function, his
incompetence is not easily verifiable. It is extremely hard
to develop a convincing definition which is suitable for
application to an essentially insufficient defence. It is diffi-
cult to find common criteria for distinguishing between
sufficient and insufficient defence.

It is remarkable that despite these difficulties, attempts
have been made in special literature to define insufficient
defence. S. Barton proposed an interesting theory of the
minimum standards of defence. Under these minimum
standards, S. Barton means not the lawful maximum level
of defence, but its minimum level. He focuses not on excel-
lent defence, but on insufficient defence.”” S. Barton has
tried to find an answer to the question of whether binding
legal obligations exist to guarantee the quality of defence,*
and he has come to the conclusion that various minimum
obligations can be defined not only depending on the con-
text, but there are minimum obligations that have to be
observed.®

Although S. Barton’s theory of the minimum stan-
dards of defence can be basically agreed with, his suggest-
ed minimum standards cannot be viewed as a possible
ground for the judge to decide on the sufficiency or insuf-
ficiency of defence. S. Barton himself has doubted whether
his concept of minimum standards is applicable and allows
relevant progress.”

Court control over the defender’s activity poses the
danger that external interference opportunities are used to
disguise regulation of the competing defender.”

Even the smallest likelihood of that danger and any
possibility that the judge is mistaken in evaluating the
quality of the defender’s activity due to the relative vague-
ness of the minimum standard line, should be a sufficient
argument against empowering the judge to remove the
defender from the procedure due to the insufficient quali-
ty of defence.

On the other hand, if we deny the court’s powers to
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remove an irresponsible or incompetent defender from the
procedure, we should discuss whether the necessary mini-
mum level of defence could be guaranteed so that the court
appoints another defender in addition to the defender who
performs his defence function insufficiently. According to
§ 36 (4) of the Criminal Procedure Act in force, an accused
may have more than one defender.

It is interesting to note that in the German court prac-
tice, the appointment of an additional defender is consid-
ered necessary in extensive criminal cases where there is a
danger that the defender is unable or unwilling to perform
his duties.” This practice, however, has not gone without
criticism.

Special literature has drawn attention to the fact that
insofar as the defendant (accused), his selected defender
and the appointed defender are not able to agree on a sin-
gle defence strategy, the appointed defender who is left
without his client’s trust and information, has little chance
to effectively defend the fundamental rights of his client.”
The appointment of a second defender besides the selected
defender may lead to an unsolvable conflict if the appoint-
ed defender does not have the mandator’s trust. It may hap-
pen that such a defender is not a help, but a burden, to the
defendant (accused) in the proceeding.™

In view of the above arguments, it is rather question-
able whether such initiative by the court indeed helps to
guarantee the minimum quality of defence in compensa-
tion for the defendant’s (accused’s) autonomy deficit.
Rather, such an action triggered by the need to guarantee
effective defence, can be considered an unallowable inter-
ference with the autonomy of the defendant (accused) and
his defender.

Conclusion

A cornerstone for the reformation of the Estonian
criminal procedure should be the principle that the defen-
dant (suspect, accused) should not be an object of proce-
dure. He may have an actual opportunity to influence the
course and result of the criminal proceeding through exer-
cising his rights.

The status of the defendant (suspect, accused) in the
criminal procedure can be substantially improved by
strengthening the role of the “understanding guarantee”
and the defender as a helper of the defendant (suspect,
accused).”

To guarantee the subject status of the defendant (sus-
pect, accused), he must be provided the means for effective
defence by a defender who has opportunities approximate-
ly equal with those of the prosecutor under the procedural
structure.

To create a better balance in the communication struc-
ture of the criminal procedure, and to also improve the pro-
cedural status of the defendant and his defender, the
increasing of the share of accusatorial elements in the
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future Estonian criminal procedure should be seriously
considered.

Defence can be guaranteed more effectively if the
defender is seen as a representative of private interests and
indirectly also the representative of public interest. The lat-
ter means that the state and the public are not indifferent to
whether and how the defendant (suspect, accused) is
defended. In a procedure that includes accusatorial ele-
ments, the defender should, thanks to his active role in the
evidencing process, have a factually important function in
achieving a fair judgement.

The defender’s obligation of truth as a characteristic
feature of his status should be recognised not so much due
to public interest in clarifying the truth, but in order that the
defender’s statements may be seriously regarded in the
proceeding. This opinion is based on the understanding
that a defender who is entirely dependent on the mandator
and has the right to lie, can often perform defence much
less effectively than a defender who is relatively independ-
ent of the mandator and bound by the obligation of truth.

Concerning the defender’s role in a consensus-orient-
ed, arrangement-based procedure, it has to be mentioned
that in this form of procedure too, the defender is the guar-
antor of the subject status of the defendant (accused). The
entire activity of the defendant in an arrangement proceed-
ing should be carried out recognising the priority of the
mandator’s free will.

While entirely accepting the defender’s independence
of the court, the future Estonian criminal procedure, when
compared to the present one, should somewhat extend the
bases for a defender’s removal, while legalisation of court
control over the quality of the defender’s performance
should be avoided.
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