
Introduction
Voluntariness is characteristic of labour relations and

employment contracts. This means, on the one hand, the
freedom to choose oneÕs place of work and sphere of activ-
ity1 and, on the other hand, the parties to a labour relation
can conclude an employment contract in concordance with
their free will. With labour relations, however, the partiesÕ
freedom of contract is restricted by several provisions of
public law: labour laws are imperative and the parties may
also conclude agreements on conditions more favourable
than those prescribed in law.2

With an employment contract relationship, however, it
is also important that the internationally recognised princi-
ple of equal treatment be observed.3 The principle of equal-
ity and prohibition of discrimination in labour relations are
based on the both legal and moral standpoint that similar
employees should be treated similarly.4

On the international level, a great number of acts have
been enacted that prohibit discrimination in labour rela-
tions. Although the protection of workersÕ fundamental
rights is provided for in several international agreements
and the application of principles of human rights is guar-
anteed in all the developed countries with a number of leg-
islative acts, this area is nevertheless not without problems
as it is often difficult to guarantee the actual implementa-
tion of the principles stated in various documents.
Therefore, it is understandable why, on the international
level, so much attention has been paid to the protection of
human rights and the avoidance of discrimination in labour
relations.5

Of the international acts prohibiting discrimination,
the following are currently binding on Estonia: the United
Nations International Covenant on Economic, Social and
Cultural Rights (1966), the United Nations Convention on

the Elimination of All Forms of Discrimination Against
Women (1979) and ILO Convention No. 100 concerning
Equal Remuneration for Men and Women Workers for
Work of Equal Value (1951). In the near future, the
Estonian parliament will ratify the European Social
Charter (1961).

The elimination of discrimination is topical in many
spheres of life, this article, however, focuses only on the
equal treatment of workers. Within the context of labour
relations, both international and domestic law pay special
attention to the protection of certain groups of workers, e.g.
the disabled, workers who have family obligations, and
female employees. This is reasonable because in practice
these groups of workers are those most often discriminat-
ed. The article treats the application of the principle of
equal treatment of male and female employees in Estonia:
it analyses the equal treatment of male and female workers
in respect of hiring, remuneration, other working condi-
tions and exclusions from the principle of equal treatment.
The study is based on international covenants and conven-
tions which prohibit discrimination.

In addition to international provisions binding upon
Estonia, the article also analyses European Union (EU)
legislation prohibiting discrimination insofar as the Europe
Agreement6 imposes on Estonia the obligation to approxi-
mate EstoniaÕs legislation to that of the Community partic-
ularly in the areas of trade, economy and related areas,
including the issues pertaining to the protection of workers
(Articles 68-69). Thus, Estonian labour laws should com-
ply with Community standards which is a condition prece-
dent to accession. On the other hand, within the EU more
and more attention is paid to the equal treatment of female
and male employees: Article 141 of the Amsterdam Treaty
(1997) considerably expands EU competence in this area.7
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The White Paper on the Preparation of Associated
Central and East European Countries for Integration with
the Internal Market of the European Union defines the
guaranteeing of equal treatment of men and women in
labour relations as a priority, making mention of the fol-
lowing important legislative acts: Council Directive
76/207/EEC on the implementation of the principle of
equal treatment for men and women as regards access to
employment, vocational training and promotion, and work-
ing conditions, Directive 75/117/EEC on the approxima-
tion of the laws of the Member States relating to the appli-
cation of the principle of equal pay for men and women,
and Directive 92/85/EEC on the introduction of measures
to encourage improvements in the safety and health at
work of pregnant workers and workers who have recently
given birth or are breastfeeding (tenth individual Directive
within the meaning of Article 16(1) of Directive
89/391/EEC) .8

In Estonian legislation, the prohibition of discrimina-
tion has not been a major issue. No special acts to this
effect have been adopted. The general principle of equal
treatment is provided for in ¤ 12 of the Constitution9 under
which everyone is equal before the law. No one is to be dis-
criminated against on the basis of nationality, race, colour,
sex, language, origin, religion, political or other opinion,
property or social status or on other grounds.
Discrimination is also prohibited in the Employment
Contracts Act10 and the Wages Act.11

Application of the Principle of
Equal Treatment as Regards
Hiring
The UN Convention on the Elimination of All Forms

of Discrimination Against Women,12 which is binding on
Estonia, sets out that States Parties shall take all appropri-
ate measures to eliminate discrimination against women in
the field of employment in order to ensure, on a basis of
equality of men and women, the same rights, in particular:
the right to the same employment opportunities, including
the application of the same criteria for selection in matters
of employment (Article 11 paragraph 1(b)).

The following principle is provided for in Article 20 of
the European Social Charter:13 with a view to ensuring the
effective exercise of the right to equal opportunities and
equal treatment in matters of employment and occupation
without discrimination on the grounds of sex, the Parties
undertake to recognise that right and to take appropriate
measures to ensure or promote its application in the fol-
lowing fields:

(a) access to employment, protection against dismissal
and occupational reintegration; 

(b) vocational guidance, training, retraining and
rehabilitation; 

(c) terms of employment and working conditions,

including remuneration;
(d) career development, including promotion.
The prohibition of discrimination of female and male

employees is also set out in Article 3(1) of Council
Directive 76/207/EEC14 under which the application of
the principle of equal treatment means that there shall be
no discrimination whatsoever on grounds of sex in the con-
ditions, including selection criteria, for access to all jobs or
posts, whatever the sector or branch of activity, and to all
levels of the occupational hierarchy.

Estonian legislation does not set out the concept of the
principle of equal treatment. The principle of equal treat-
ment can be derived from ¤ 10(1) of the Employment
Contracts Act which provides for the bases which can in no
case justify the giving of preferences or the restriction of
rights: it is illegal to allow or give preferences, or to restrict
rights on the grounds of the sex, nationality, colour, race,
native language, social origin, social status, previous activ-
ities, religion, political or other opinion, or attitude towards
the duty to serve in the armed forces of employees or
employers. It is also illegal to restrict the rights of employ-
ees or employers on the grounds of marital status, family
obligations, membership in citizensÕ associations, or repre-
sentation of the interests of employees or employers.

Insofar as the principle of equal treatment provided for
in ¤ 10(1) of the Employment Contracts Act is applicable
only to a labour relationship which has already been con-
ceived, the principle can be applied to a candidate for a
post on the basis of analogy. The same opinion can be
found in the commented edition of the Employment
Contracts Act: disadvantages or restrictions are contrary to
subsection 1 only after the conclusion of an employment
contract. A recruitment notice referring to circumstances,
on the basis of which subsection 1 prohibits different treat-
ment of people, is also contrary to law.15

Section 30 of the Employment Contracts Act provides
for documents requisite to enter into an employment 
contract:

(1) identification;
(2) an employment record book;
(3) certificate (diploma) regarding the necessary qual-

ifications or education;
(4) certificate (health record) regarding health if the

employment contract is entered into for work where prior
and periodic medical examinations are prescribed, or upon
hiring persons who are under twenty-one years of age for
work prescribed in special rules; 

(5) the written consent of one parent or guardian and
the labour inspector upon hiring a minor between thirteen
and fifteen years of age;

(6) the written consent of one parent or curator upon
hiring a minor who has attained fifteen years of age;

(7) a work permit upon hiring an alien or stateless per-
son in the cases prescribed by law;
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(8) other documents in the cases prescribed by law or
regulations of the Government of the Republic (subsection
1). Upon hiring, it is prohibited to require documents which
are not prescribed by law or regulations of the Government
of the Republic. On their own initiative, employees have the
right to present employers with references, recommenda-
tions and other documents which characterise their previous
work performance and the existence and application of their
professional skills (subsections 2 and 3).

Under this list, an employer cannot demand a curricu-
lum vitae from an employee upon the employeeÕs taking up
a position insofar as it prohibited to require, upon hiring,
documents which are not prescribed by law or regulations
of the Government of the Republic; and the presentation of
a curriculum vitae is not prescribed by any of the legal acts.
However, it is a common practice to demand the presenta-
tion of a curriculum vitae and thus this section is not
adhered to. However, this is not a discriminating practice
as what is important is the data the employer obtains from
the employeeÕs curriculum vitae. It is not excluded that
those data does not concern an area not connected with
employment and is not a basis of unequal treatment of men
and women.

The implementation of equal treatment is not guaran-
teed in practice: the employer is, in choosing labour,
absolutely free, and both direct and indirect discrimination
can be met upon hiring. An example of direct discrimina-
tion is the job offers published in newspapers which set
restrictions regarding age or sex. The public has not
responded to the publication of such advertisements and
there are no court precedents in this area.

Even if a job advertisement is correct in its contents,
nevertheless it does not guarantee the equal treatment of all
candidates. The employer exercises a great discretion in
selecting the best candidate and the employer is the one
who sets the rules of the game. It is very difficult for a dis-
criminated candidate to prove, at a later date, that the sex
of the candidate was the decisive factor in hiring.

Implementation of the Principle
of Equal Treatment in
Remuneration
Article 7 of the UN International Covenant on

Economic, Social and Cultural Rights,16 which is binding
on Estonia, sets out that the States Parties to the Covenant
recognise the right of everyone to the enjoyment of just and
favourable conditions of work which ensure, in particular
remuneration which provides all workers, as a minimum,
with fair wages and equal remuneration for work of equal
value without distinction of any kind, in particular women
being guaranteed conditions of work not inferior to those
enjoyed by men, with equal pay for equal work 
(Article 7 a) (i)).

A similar principle may be found in the UN

Convention on the Elimination of All Forms of
Discrimination Against Women: States Parties shall take
all appropriate measures to eliminate discrimination
against women in the field of employment in order to
ensure, on a basis of equality of men and women, the right
to equal remuneration, including benefits, and to equal
treatment in respect of work of equal value, as well as
equality of treatment in the evaluation of the quality of
work (Article 11 paragraph 1 (d)).

Article 4 third paragraph of the European Social
Charter provides for the following principle: with a view to
ensuring the effective exercise of the right to a fair remu-
neration, the Parties undertake to recognise the right of
men and women workers to equal pay for work of equal
value. The principle of equal remuneration is also provid-
ed for in Article 20 c) of the above-mentioned Social
Charter.

The principle of equal remuneration is also provided
for in ILO Convention No. 100 concerning Equal
Remuneration for Men and Women Workers, binding on
Estonia, under Article 2 paragraph 1.: each Member shall,
by means appropriate to the methods in operation for deter-
mining rates of remuneration, promote and, in so far as is
consistent with such methods, ensure the application to all
workers of the principle of equal remuneration for men and
women workers for work of equal value.

Under Article 2 paragraph 1 of Council Directive
75/117/EEC17 the principle of equal pay for men and
women outlined in Article 119 of the Treaty, hereinafter
called the Òprinciple of equal payÓ, means, for the same
work or for work to which equal value is attributed, the
elimination of all discrimination on grounds of sex with
regard to all aspects and conditions of remuneration. In
particular, where a job classification system is used for
determining pay, it must be based on the same criteria for
both men and women and so drawn up as to exclude any
discrimination on grounds of sex.

Under ¤ 5 of the Estonian Wages Act, it is prohibited
to increase or reduce wages on the grounds of an employ-
eeÕs sex, nationality, colour, race, native language, social
origin, social status, previous activities, religion, political
or other opinion, or attitude towards the duty to serve in the
armed forces. It is prohibited to reduce wages on the
grounds of the marital status, family obligations, and mem-
bership in citizensÕ associations or representation of the
interests of employees or employers. Thus, in the cases list-
ed here, increase of wages is permitted. Generally, the idea
of this section is to induce the implementation of the prin-
ciple of equal pay for equal work.18

The remuneration of people employed by state agen-
cies is regulated by the 1999 regulations of the
Government of the Republic19 No. 10 Remuneration of
public servants20 in 199921 and No. 11 Remuneration in
1999 of employees of state agencies administered by gov-
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ernment agencies to which, under the State Budget Act, an
appropriation for wage costs is madeÓ.22

Government Regulation No. 10 provides for 35 wage
rates.23 Ministries, county governments, State Chancellery
and the authorities within their area of government or
administration and the Office of Legal Chancellor and the
Supreme Court must determine the wage rates of office and
support staff positions prescribed for their staff composi-
tions within the amounts appropriated for remuneration in
the state budget (clause 2). Under the Regulation, each
institution may, in preparing the wage guidelines of its own
institution as well as the institution within its area of gov-
ernment of administration, differentiate the wage rate cor-
responding to a certain office and support staff position,
applying wage rates by 30% higher than the wage rates
prescribed by the Regulation. A wage rate may be differ-
entiated for important office and support staff positions of
the institution on the basis of qualification, specific nature
of working conditions, locality of work place or other char-
acteristics of the position. Wage guidelines indicate, with
proper justification, office and support staff positions
together with wage rates in respect of which the differenti-
ation of wage rates is applied (clause 3).

Under clauses 4-8 of the Regulation, bonuses and
additional remuneration may be paid to public servants as
provided for by law whereas additional remuneration may
be paid for the fulfilment of additional service duties and
better performance which is designated according to the
conditions and procedure set out in the wage guidelines as
decided by the head of the institution or the person who has
the right to hire people for public service. 

The limit rate of additional remuneration for the ful-
filment of additional work duties or for a better perform-
ance than required is 50% of the wage rate corresponding
to the office position of the public servant. Additional work
duties are deemed to be those work duties which are not set
out in the servantÕs job description and the orders of the
head of the institution or direct supervisor not included in
work or service duties. The basis for the payment of addi-
tional remuneration for better performance is the assess-
ment of the knowledge, skills and work results of the pub-
lic servant in accordance with the procedure established by
the minister or state secretary.

Government Regulation No. 11 prescribes thirty-one
wage rates.24 Ministries, county governments and the State
Chancellery must prepare the classification of position-
based wage rates for the employees  of state authorities in
their area of government or administration  on the basis of
which the state agency determines the wage rates for the
positions specified in the staff composition within the
amount of money appropriated therefor in the state budget.
(clause 2). The Regulation is in other respects similar with
previously mentioned Regulation No. 10.

Thus, under the Regulations, wage rate may be differ-

entiated on the basis of qualifications, specific characteris-
tics of working conditions, location of work place and
other characteristics of the position for important to the
institution office and support staff positions. Additional
remuneration may be provided for on the basis of perform-
ance results or for fulfilment of additional duties. Those
criteria grant the head of institution a rather extensive dis-
cretion for differentiation of wage rates and payment of
additional remuneration. 

Under ¤ 12 of the Wages Act too if, upon the request
of an employer, an employee performs additional work
during determined working hours as compared with work
prescribed in the employment contract, his or her wages
shall be increased or additional remuneration paid in an
amount determined by agreement of the parties. It is diffi-
cult to check compliance with the principle of equal treat-
ment upon application of the previously cited provisions
but it is also impossible for the State to impose more spe-
cific wage rates.

The situation is especially complicated as regards the
implementation of the principle of equal treatment in pri-
vate companies where the amount of wage is not pre-
scribed by collective agreements but is determined on the
basis of the understanding achieved between the employer
and employee. Under ¤ 9 of the Wages Act, an employer
establishes wage rates in an enterprise, agency or other
organisation according to the differences in work and
working conditions, based on a collective agreement
entered into between the employer and employees.
According to this, the employer has a great freedom to dif-
ferentiate wage rates, taking into account that it is quite
unusual for Estonia to regulate labour (and wage) condi-
tions by collective agreements.

The Wages Act provides for overtime remuneration,
compensation for work on days off, remuneration for work
performed on public holidays and additional remuneration
for evening and night work (¤¤ 14-17). If an employer pays
additional remuneration within the range of minimum rates
prescribed by law, the equal treatment of male and female
employees is guaranteed. An employer may prescribe more
favourable wage conditions to an employee than those
established by law or collective agreement.25 In prescribing
more favourable wage conditions, the principle of equal
treatment provided for in ¤ 5 of the Wages Act must be taken
into account. However, other employees are usually not
aware of the amount of individual additional remuneration
prescribed and differentiation on the basis of sex is possible. 

The implementation of the principle of equal treat-
ment is complicated by the fact that it is very difficult to
appraise which work should be considered equal. No relat-
ed mechanisms have been created and it is hard to do. It is
easier to assess work in production companies where
workers manually perform similar operations. It is virtual-
ly impossible to assess the equality of mental work. An
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employer may assign an employee a task which in practice
does not exist but the employeeÕs wage is increased as a
result. In such a case it is difficult to prove that the larger
wage was due to preference given on the basis of sex. 

Implementation of the Principle
of Equal Treatment as regards
Other Working Conditions 
The application of the principle of equal working con-

ditions is provided for in Article 7 of the UN International
Covenant on Economic, Social and Cultural Rights, Article
11 of the UN Convention on the Elimination of All Forms
of Discrimination Against Women and in Article 20 of the
European Social Charter.

Under Article 5 paragraph 1 of Council Directive
76/207/EEC the application of the principle of equal treat-
ment with regard to working conditions, including the con-
ditions governing dismissal, means that men and women
shall be guaranteed the same conditions without discrimi-
nation on grounds of sex.

Working conditions in a broader sense are regulated
by all labour laws of Estonia which, as a general rule,
establish identical standards for both male and female staff.
In certain cases (amendment of employment contracts,
daily breaks, parent holidays, etc.) female employees enjoy
greater benefits in connection with pregnancy and the rais-
ing of children less than three years of age.

Under ¤ 14 of the Employment Contracts Act, the
rights granted to employees by law or administrative legis-
lation may be extended by collective agreements or
employment contracts, or by unilateral decisions of
employers. The rights granted to employees by collective
agreements may be extended by employment contracts or
unilateral decisions of employers (subsections 1 and 2). In
expanding the rights, one must also take into account ¤ 10
of the Employment Contracts Act which prohibits unequal
treatment in labour relations.

Working conditions in the narrow sense are the work
to be performed and its level of complexity, the working
time, the wages, the location of employment, the term of
validity of an employment contract for a specified term, the
date of commencement of employment as set out in ¤ 26(1)
of the Employment Contracts Act. Of those conditions, the
principle of equal treatment is the hardest to achieve with
the wages.26

The following is an analysis of those provisions of
labour laws which prescribe different standards for female
and male staff as regards the working conditions.

The Working and Rest Time Act27 prescribes that a
woman raising a disabled child or child under fourteen
years of age may only be required to work overtime, night
shifts or work on a holiday with her consent (¤¤ 14, 19,
30). Under ¤ 18(3) of the Working and Rest Time Act, at
the request of a woman raising a disabled child or child

under fourteen years of age, an employer is required to
apply part-time working time with respect to such person.
The benefits also extend to a person raising a motherless
disabled child or child under fourteen years of age (¤ 8
1)). Those provisions of the Working and Rest Time Act
discriminate male employees who can exercise those
rights only in the case they raise, without contribution of
childÕs mother, a disabled child or a child under fourteen
years of age.

Under ¤ 16 of the Republic of Estonia Holidays Act,28

an employer is required to grant a holiday at the time
requested by the employee to:

(1) a woman before and after pregnancy or maternity
leave or after parental leave;

(2) a man during or after the pregnancy leave or mater-
nity leave of his wife;

(3) a woman raising a child of up to three years of age;
(4) a man raising a child of up to three years of age

alone (clauses 1-4).
This provision prefers a female employee: she can

request from an employer a holiday after parental leave
while a male employee cannot.  Besides, a woman raising
a child under three years of age can take the holiday at the
time convenient for her while a male employee can request
this only if he is a single parent to a child of up to three
years of age.

A similar regulation can be found in ¤ 34 of the
Holidays Act, under which, at the request of the employee,
the employer is required to grant a holiday without pay to: 

(1) a woman raising a child of up to fourteen years of
age;

(2) a man (guardian) raising a child of up to fourteen
years of age alone (clauses 1 and 2).

The Employment Contracts Act provides for benefits
to female employees in the following cases:

(1) It is prohibited to send pregnant women and
minors on business trips. A woman raising a disabled child
or child under three years of age may be sent on a business
trip with her consent (¤ 51(2)).

(2) On the basis of a decision of a state authority, an
employer has the right to temporarily transfer an employee
to a position at another enterprise, agency or other organi-
sation in the same or another locality for the prevention of
a natural disaster, expeditious elimination of the conse-
quences thereof or prevention of the spread of disease, but
for not more than one month. It is not permitted to transfer
a pregnant woman, a woman who is raising a disabled
child or a child under sixteen years of age, or a minor to
another locality (¤ 67(1), (2), (4)).

(3) A woman raising a child less than three years of
age may terminate an employment contract concluded for
specified or unspecified time by giving a notification five
calendar days in advance29 (¤ 79(2), ¤ 80(1) 3)).

In all cases listed above, the same benefit extends to

193

Prohibition of Discrimination in Labour Relations

Merle Muda

JURIDICA INTERNATIONAL  IV/1999 LABOUR LAW



male employees, under ¤ 11 clause 1, only in the case he
raises a disabled child or a child under three years of age
alone. This discrimination on grounds of sex cannot be
deemed justified.

The termination of an employment contract on the ini-
tiative of the employer (dismissal) is regulated by ¤¤ 86-
109 of the Employment Contracts Act.30 These provisions
as a rule provide for identical conditions to female and
male employees. As an exception, restrictions on the ter-
mination of employment contract are provided for employ-
ees who have family obligations. Under ¤  91(1) 2), it is not
allowed to terminate an employment contract on employ-
erÕs initiative while the employee is on a holiday (includ-
ing parental leave and holidays without pay). This princi-
ple does not apply to termination of employment contracts
due to the liquidation of an enterprise, agency or other
organisation, or the declaration of bankruptcy of the
employer (¤ 91(2)).

Under ¤ 30(1) of the Holidays Act, a mother or father
is granted parental leave at his or her request until the child
attains three years of age. If a mother or father does not use
a parental leave, the leave may be granted to the actual
caregiver (subsections 1 and 2). In this way, an employee
on parental leave is protected against dismissal irrespective
of who takes the leave Ñ mother or father.

The termination of an employment contract is also
restricted in respect of a pregnant woman or a woman who
raises a child under three years of age. Under ¤ 92(1), it is
prohibited for an employer to terminate an employment
contract with a pregnant woman or a woman raising a child
under three years of age, except on the bases prescribed in
¤ 86 clauses 1)-2), 5)-8) and 11) (upon liquidation of the
enterprise, agency or other organisation; upon the declara-
tion of bankruptcy of the employer; upon lay-off of
employees; due to unsatisfactory results of a probationary
period; upon breach of duties by an employee; upon loss of
trust in an employee; due to an indecent act by an employ-
ee; upon hiring an employee for whom the position is a
principal job). Termination of employment contracts with
the employees on the bases prescribed in ¤ 86 clauses 1)-
2) and 5)-8) (liquidation of a legal person, bankruptcy of
the employer, unsatisfactory results of a probationary peri-
od, breach of duties by an employee, loss of trust in an
employee and an indecent act of an employee)   is only per-
mitted with the consent of the labour inspector of the loca-
tion (residence) of the employer (¤ 92(2). It is prohibited to
terminate an employment contract with pregnant women
and women raising a child under three years if age due to
lay-off, unsuitability, long-term incapacity for work and age.

Under ¤ 11 clause 1 of the Employment Contracts Act,
the benefits prescribed in ¤ 92 for women raising disabled
children or children under three years of age also extend to
persons raising motherless children who are disabled or
under three years of age. This protects primarily female

workers raising children less than three years of age as the
benefit is only applicable to the childÕs father in the case
the father raises a child less than three years of age without
the childÕs mother. Such a discrimination of male employ-
ees is not fair but the current regulation proceeds from the
belief that should male employees be granted equal protec-
tion in this respect, it will be difficult for young fathers to
find a job as the employer would fear that it would be dif-
ficult to get rid of him later, besides the protection is 
guaranteed to the employee until the child reaches three
years of age.

In order to achieve the reintegration of female workers
with small children into the labour market, men and
women should be treated equally in the question treated in
the previous paragraph. Although the legislatorÕs purpose
was to offer benefits to women raising small children, the
current regulation discriminates both male and female
employees: men can enjoy the benefits only in the case
they raise children alone (without mother) and, on the other
hand, as the underlying idea of the Act is to offer benefits
to women but as women are also the main caretakers of
family, it puts female employees in a worse position com-
pared with men. As far as dismissals are concerned, one of
the options would be to shorten prohibition period, howev-
er, it would have a backfiring effect on the social protection
of workers.

Exclusions to the Implementation
of the Principle of Equal
Treatment
Under international acts, prohibition, differentiation

and preference in connection with the character of work,
guaranteeing of national security or implementation of spe-
cial means of protection is not considered contrary to the
principle of equal treatment.31 In labour relations, the giv-
ing of preferences in connection with a womanÕs pregnan-
cy or the raising of a child is not deemed to be discrimi-
nating. Exclusions may also be made due to the character
of work. Many acts provide for additional guarantees to
female employees which are required, firstly, to protect the
health of the employee and, secondly, they are needed to
help female employees reintegrate on the labour market.

Article 11(2) of the UN Convention on the
Elimination of All Forms of Discrimination Against
Women sets out: in order to prevent discrimination against
women on the grounds of marriage or maternity and to
ensure their effective right to work, States Parties shall take
appropriate measures:

(a) to prohibit, subject to the imposition of sanctions,
dismissal on the grounds of pregnancy or of maternity
leave and discrimination in dismissals on the basis of mar-
ital status; 

(b) to introduce maternity leave with pay or with com-
parable social benefits without loss of former employment,
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seniority or social allowances; 
(c) to encourage the provision of the necessary sup-

porting social services to enable parents to combine fami-
ly obligations with work responsibilities and participation
in public life, in particular through promoting the estab-
lishment and development of a network of child-care facil-
ities;

(d) to provide special protection to women during
pregnancy in types of work proved to be harmful to them. 

Article 8 of the European Social Charter regulates the
right of working women to protection of maternity as fol-
lows: with a view to ensuring the effective exercise of the
right of employed women to the protection of maternity,
the Parties undertake: 

1. to provide either by paid leave, by adequate social
security benefits or by benefits from public funds for
employed women to take leave before and after childbirth
up to a total of at least fourteen weeks; 

2. to consider it as unlawful for an employer to give a
woman notice of dismissal during the period from the time
she notifies her employer that she is pregnant until the end of
her maternity leave, or to give her notice of dismissal at such
a time that the notice would expire during such a period;

3. to provide that mothers who are nursing their
infants shall be entitled to sufficient time off for this pur-
pose;

4. to regulate the employment in night work of preg-
nant women, women who have recently given birth and
women nursing their infants; 

5. to prohibit the employment of pregnant women,
women who have recently given birth or who are nursing
their infants in underground mining and all other work
which is unsuitable by reason of its dangerous, unhealthy
or arduous nature and to take appropriate measures to pro-
tect the employment rights of these women.

Council Directive 76/207/EEC is without prejudice to
the right of Member States to exclude from its field of
application those occupational activities and, where appro-
priate, the training leading thereto, for which, by reason of
their nature or the context in which they are carried out, the
sex of the worker constitutes a determining factor (Article
2 paragraph 2). The Directive is without prejudice to pro-
visions concerning the protection of women, particularly as
regards pregnancy and maternity (Article 2 paragraph 3).

Detailed rules concerning pregnant women, women
who have recently given birth and women who are breast-
feeding are provided for in EU Directive 92/85/EEC.32 The
most important principles provided for in the Directive are:
if the results of the assessment of work reveal a risk to the
safety or health or an effect on the pregnancy or breast-
feeding of a worker, the employer shall take the necessary
measures to ensure that, by temporarily adjusting the work-
ing conditions and/or the working hours of the worker con-
cerned, the exposure of that worker to such risks is avoid-

ed. If the adjustment of her working conditions and/or
working hours is not technically and/or objectively feasi-
ble, or cannot reasonably be required on duly substantiated
grounds, the employer shall take the necessary measures to
move the worker concerned to another job. If moving her
to another job is not technically and/or objectively feasible
or cannot reasonably be required on duly substantiated
grounds, the worker concerned shall be granted leave in
accordance with national legislation and/or national prac-
tice for the whole of the period necessary to protect her
safety or health (Article 5 paragraphs 1-3).

Member States take the necessary measures to ensure
that workers are not obliged to perform night work during
their pregnancy and for a period following childbirth
which shall be determined by the national authority com-
petent for safety and health, subject to submission, in
accordance with the procedures laid down by the Member
States, of a medical certificate stating that this is necessary
for the safety or health of the worker concerned (Article 7
paragraph 1).

Member States take the necessary measures to ensure
that workers are entitled to a continuous period of materni-
ty leave of a least 14 weeks allocated before and/or after
confinement in accordance with national legislation and/or
practice. (Article 8 paragraph 1).

In order to guarantee workers the exercise of their
health and safety protection rights it is provided that
Member States take the necessary measures to prohibit the
dismissal of workers during the period from the beginning
of their pregnancy to the end of the maternity leave save in
exceptional cases not connected with their condition which
are permitted under national legislation and/or practice
and, where applicable, provided that the competent author-
ity has given its consent (Article 11 paragraph 1).

Under ¤ 10 of the Employment Contracts Act, prefer-
ences allowed and given based on pregnancy or the raising
of children are not contrary to the prohibition of allowing
or giving preferences, or restricting rights (subsection (2)
clause 1). Thus, the Employment Contracts Act treats the
protection of female employees wider than just in connec-
tion with pregnancy and birthgiving: under the law, female
employees may also be given preferences in connection
with the raising of children. Such a wide protection may
cause indirect discrimination of female employees.33

In employing it is allowed to make restrictions in
respect of female employees: under ¤ 35 of the
Employment Contracts Act it is prohibited to hire and
employ women for heavy work, work which poses a health
hazard or underground work. The list of work which is pro-
hibited for women is determined by 1992 Government of
the Republic Regulation No 214 About the fulfilment of
the resolution on the implementation of the Republic of
Estonia Employment Contracts Act ,34 which ratifies the list
of heavy works, works which pose a health hazard in
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which women are prohibited from working and the list of
sanitary, catering and related underground works in which
women may work. This Regulation prohibits women from
working in physically heavy and hazardous works. This list
applies to all women, including women who have recently
given birth or are breastfeeding.

Under ¤ 18(3) of the Working and Rest Time Act, at
the request of a pregnant woman or a woman raising a dis-
abled child or child under fourteen years of age, an
employer is required to apply part-time working time with
respect to such person.

Under ¤ 63(1) of the Employment Contracts Act, preg-
nant women have the right to request easement of working
conditions or temporary transfer to an easier position based
on the decision of a doctor. Pregnant women are paid the
difference in wages in accordance with the procedure pro-
vided for in the Republic of Estonia Health Insurance Act.35

If the labour inspector of the location (residence) of the
employer establishes that it is not possible for the employ-
er to ease the working conditions of the pregnant woman or
transfer her to an easier position, she is discharged from
work and paid compensation from medical insurance funds
in accordance with the procedure provided for in the
Republic of Estonia Health Insurance Act36 (¤ 63 (2)).

On the basis of the above, both pregnant women and
women raising a disabled child or child under fourteen
years of age may demand part-time working time; only
pregnant women have the right to request easement of
working conditions or transfer to another position or dis-
charge from work. The Working and Rest Time Act and the
Employment Contracts Act treat the employment of relat-
ed measures as a right of a female employee and not as an
obligation of an employer and they are subject to the exis-
tence of a sick leave issued by a doctor. Similarly, the
amendments to the Employment Contracts Act dated
09.12.9837 do not protect women who have recently given
birth or are breastfeeding.

Work during night time is regulated by ¤ 19 of the
Working and Rest Time Act, under subsection 2 of which
pregnant women are not required to work during night time
(22:00- 6:00). A woman raising a disabled child or child
under fourteen years of age or a person taking care of a
Category I disabled person may only be required to work
during night time with his or her consent (¤ 19 (3)).

Under ¤ 28 of the Holidays Act, a woman is, based on
a certificate for maternity leave, granted a pregnancy leave
of 70 calendar days before giving birth and a maternity
leave of 56 calendar days after giving birth. In the case of
a multiple birth or a delivery with complications, a mater-
nity leave of 70 calendar days is granted. Pregnancy leave
and maternity leave are added together and granted in full,
regardless of the date of birth of the child. Compensation
for the period of pregnancy leave and maternity leave is
paid pursuant to the Health Insurance Act.38 Consequently

a woman is as a general rule entitled to 18 weeks of preg-
nancy and maternity leave or to 20 weeks of leave in case
of a multiple birth or a delivery with complications. The
Holidays Act does not provide for the obligatory duration
of a pregnancy or maternity leave but under the Health
Insurance Act39 a certificate of incapacity for work is exe-
cuted for the duration of 126 calendar days in case of preg-
nancy or maternity leave (140 calendar days in case of mul-
tiple birth or a delivery with complications) (¤¤7(2),  8(2),
9(3)). Under ¤ 101 of the Health Insurance Act, an employ-
er may not allow an employee to work during the time of
leave specified in the certificate of incapacity for work.

The termination of an employment contract with a
pregnant woman or woman raising a child under three
years of age is regulated in ¤ 92 of the Employment
Contracts Act. Under ¤ 92(1), it is prohibited for an
employer to terminate an employment contract with a
pregnant woman or a woman raising a child under three
years of age, except on the bases prescribed in  ¤ 86 claus-
es 1)-2), 5)-8) and 11) (upon liquidation of the enterprise,
agency or other organisation; upon the declaration of bank-
ruptcy of the employer; upon lay-off of employees; due to
unsatisfactory results of a probationary period; upon
breach of duties an employee; upon loss of trust in an
employee; due to an indecent act by an employee; upon
hiring an employee for whom the position is a principal
job). Thus, it is absolutely prohibited to terminate an
employment contract with a pregnant woman or woman
raising a child under three years of age on the following
bases: lay-off, unsuitability, long-term incapacity for work
of an employee, age. Such dismissal prohibition is reason-
able as in all the cases previously described, the termina-
tion of employment contract is connected with the employ-
eeÕs person (health, skills, abilities). The termination of an
employment contract on the bases provided for in ¤ 86
clauses 1)-2) and 5)-8) (liquidation of legal person, bank-
ruptcy of the employer, unsatisfactory results of a proba-
tionary period, breach of duties, loss of trust and indecent
act) are only permitted with the consent of the labour
inspector of the location (residence) of the employer (¤
92(2)). The consent of the labour inspector is necessary so
that the labour inspector could make sure that the econom-
ic justifications (liquidation, bankruptcy) are present and
that the unsuitability or culpable acts of an employee are
proved and subject to termination of employment contract.
These guarantees do not extend to the termination of
employment contract due to a corruptive act of an employ-
ee. The termination of an employment contract due to the
employeeÕs corruptive act is not connected with the
employeeÕs pregnancy or the fact that the employee gave
recently birth or is breastfeeding; such an act can be viewed
as an employeeÕs culpable act and may be a basis for termi-
nation of an employment contract but nevertheless the con-
sent of the labour inspector should be acquired for this.
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Estonian legislation grants a number of benefits to
female employees which are not in keeping with the prin-
ciple of equal treatment but which nevertheless cannot be
treated as discriminatory of male employees. These bene-
fits are necesssary for the occupational safety and health
protection of pregnant women and women raising children
and also for facilitating the return of employees to work
after pregnancy and maternity leave.  In single issues,
however, Estonian laws need to be improved to take into
account the provisions of international agreements. At the
same time, in many realms Estonian female employees
enjoy a more extensive protection compared with those
prescribed by international standards: while international
agreements provide for benefits only in connection with
pregnancy and birthgiving, in Estonia such benefits are
applicable until the child reaches three years of age. This
may cause indirect discrimination of women.

Conclusion
Although several international agreements are binding

on Estonia which prohibit discrimination in labour rela-
tions and as Estonian needs to insert the requirements of
EU legislation in its laws for accession purposes, the
implementation of the principle of equal treatment is nev-
ertheless not guaranteed. 

Section 10 of the Republic of Estonia Employment
Contracts Act provides for a long list of bases on which
benefits may be granted and rights may not be restricted
but still the regulation of issues connected with the dis-
crimination of employees is rather inadequate: the provi-
sions which prohibit discrimination are not so much regu-
lative as declarative and do not guarantee actual protection
of employees. 

Similarly, many current legal acts do not comply with
the principle of equal treatment. Especially in the respect
that female employees are granted greater rights: in sever-
al cases male employees can enjoy the rights granted in
connection with the raising of children under three (or
fourteen) years of age only if they raise the child alone,
without the childÕs mother.

The problem with exclusions from the principle of
equal treatment is that substantial rights granted to female
employees in connection with pregnancy and child-raising
have weakened their position on the labour market: employ-
ers do not wish to hire young women in birth-giving age.

It is also difficult to guarantee the laws providing for
the principle of equal treatment. Employees may, in case of
disputes related to the application of labour laws, refer the
case to a labour dispute committee or court. This option
may be purely theoretical in terms of the implementation
of the principle of equal treatment, especially as regards
the equal rights of men and women upon hiring and remu-
neration. In these issues it is very difficult to prove the
presence of discriminatory acts. This leads to the question:

what is the awareness of Estonian labour dispute authorities
in deciding on these issues. No precedents of the kind can be
found. Besides, there is no mechanism to help evaluate equal
treatment and the creation of equal opportunities at work.

The implementation of the principle of equal treat-
ment is complicated in Estonia primarily because a lot of
people are not aware of the problems brought along by
equal treatment and the creation of equal opportunities.
The fear of losing their jobs makes people work at any con-
ditions whatsoever. Discrimination-related problems will
perhaps become topical only after several years, after the
economy and labour market have become stable and people
start thinking of how to guarantee a better living standard.40

Currently the drafting of a special law which would
prohibit discrimination is being contemplated in Estonia to
guarantee the implementation of the principle of equal
treatment. Although this idea has not been realised yet, one
should offer nothing but support to it. The law should spec-
ify discriminatory and non-discriminatory acts. Equal
treatment of all employees and candidates for employment
should be an obligation of an employer. The law should
also provide for penalties to be applied in case of evasion
of the discrimination prohibition. Likewise should the law
specify the authorities which (and to which extent) must
guarantee  compliance with legislation prohibiting dis-
crimination.
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