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(Just) Give Me 
a Reason …*1

The incentive for this paper was a recent judgment of the European Court of Human Rights (ECtHR, Stras-
bourg Court): Baydar v. the Netherlands.*2 In this judgment, the Strasbourg Court addressed at length the 
interaction between its case law pertaining to, fi rstly, the requirement to give reasons for a refusal to refer 
a question to the Court of Justice of the European Union (CJEU, Luxembourg Court) and, secondly, the 
ECtHR’s acceptance that a superior court may dismiss an appeal on the basis of summary reasoning. 

This issue has bothered me for some time, in particular in relation to the legal system of my country of 
origin – Estonia. In Estonia, on the one hand, questions for a possible preliminary reference occasionally 
arise in complicated legal disputes before all levels of domestic courts, and, on the other hand, the Supreme 
Court can refuse leave to appeal (including in cases where the lower courts have decided not to refer a ques-
tion to the Luxembourg Court), without real reasoning, using only one very laconic sentence. So far, the 
ECtHR has not yet dealt with the Estonian circumstances.*3 This paper will, of course, avoid predictions of 
what the possible outcome of a respective case involving Estonia would be. However, the topic deserves, 
to my mind, general refl ection, because it is not rare for a judicial system to face the dilemma of whether 
to prefer thorough expression of judicial reasoning always or to sacrifi ce the reasoning in order to have an 
eff ective leave-to-appeal system, which would allow the jurisdiction to concentrate on important matters 
with precedential value. In the present context, one should also not neglect the aspect of interplay between 
European Union (EU) law and the European Convention on Human Rights (ECHR), as well as the role of 
national courts fi nding their way in complex legal surroundings. Above all, it is about the parties of domes-
tic litigation and their representatives who desire an answer as to why their national court has decided not 
to seek help from the CJEU and who also deserve their application being given due consideration within 
reasonable time.  

ɲ ‘Just Give Me a Reason’ is a song recorded by American singer and songwriter Pink. Judge Laff ranque has previously too been 
inspired in the headings of her articles by famous song titles. See, for example, Julia Laff ranque. Can’t get just satisfaction. – 
Anja Seibert-Fohr, Mark Villiger (eds). Judgments of the European Court of Human Rights – Eff ects and Implementation 
(Studies of the Max Planck Institute Luxembourg for International, European and Regulatory Procedural Law). Nomos ɳɱɲɵ, 
pp. ɸɶ–ɲɲɵ. – DOI: https://doi.org/ɲɱ.ɶɸɸɲ/ɺɸɹɴɹɵɶɳɶɺɴɵɶ_ɸɶ. The current paper refl ects only personal opinions of the 
author.   

ɳ Baydar v. the Netherlands, No. ɶɶɴɹɶ/ɲɵ, ɳɹ.ɵ.ɳɱɲɹ (not yet fi nal).   
ɴ It is not excluded that the ECtHR will need to deal with the issue; see the piece ‘Tallinn water provider heads to human rights 

court in tariff  dispute’, by ERR, Estonia, ɲɶ.ɶ.ɳɱɲɹ. Available at https://news.err.ee/ɹɴɲɶɹɺ/tallinn-water-provider-heads-
to-human-rights-court-in-tariff -dispute (most recently accessed on ɳɺ.ɷ.ɳɱɲɹ).
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1. Judicial reasoning and the interplay 
between European Union law and the European 

Convention on Human Rights 
Judicial reasoning refers both to the process by which a judge reaches a conclusion as to the appropriate 
result in a case and to the written explanation of that process in a published judgment. This paper uses and 
explores the latter of the meanings of judicial reasoning and concentrates on the issue of giving reasons in 
judicial decisions. 

1.1. The overall importance of giving judicial reasons 

Reason to give reasons: The purpose of giving reasons 

For the judiciary, the modern state has always accepted that its judgments have to be underpinned by a 
proper and full justifi cation: this principle is enshrined in most constitutions and is enforced by the highest 
courts.*4 

It goes without saying that it is important to give reasons for a judicial decision. Thanks to a presenta-
tion of reasoning, it is possible to understand why the judicial decision was made one way or another and, 
if available, seek appeal.*5 Good reasoning helps also for acceptance of the judgment by the parties and by 
the society as a whole. According to the Strasbourg Court’s case law, ‘[t]he accused’s understanding of his 
conviction stems primarily from the reasons given in judicial decisions, [which is why] in such cases, the 
national courts must indicate with suffi  cient clarity the grounds on which they base their decisions. […] 
Reasoned decisions also serve the purpose of demonstrating to the parties that they have been truly heard, 
thereby contributing to a more willing acceptance of the decision on their part’.*6

The principle of giving judicial reasons is also linked to the proper administration of justice:*7 it obliges 
judges to base their reasoning on objective arguments, preserves the rights of the defence, and prevents 
arbitrariness by allowing possible bias on the part of the judge to be discerned.*8 

Furthermore, the reasons are an important aid for implementing a judgment, since a fair trial has been 
fully respected only if the judgment is enforceable and will indeed be implemented. 

The duty to give reasons in the Strasbourg 
and Luxembourg courts and in their case law

As far as the ECtHR is concerned, Article 45 ECHR states that reasons shall be given for judgments as 
well as for decisions declaring applications admissible or inadmissible. The Rules of the Court specify this 
requirement in detail.*9 

In the EU, Article 36 of Protocol No. 3 to the Treaty on the Functioning of the European Union (TFEU), 
on the Statute of the Court of Justice of the European Union, provides that the CJEU’s judgments shall 
state the reasons on which they are based. This is supported by the Rules of Procedure of the Luxembourg 

ɵ See Ingrid Opdebeek, Stéphane De Somer. The duty to give reasons in the European legal area: A mechanism for transparent 
and accountable administrative decision-making? A comparison of Belgian, Dutch, French and EU administrative law. – 
Rocznik Administracji Publicznej ɳ (ɳɱɲɷ), pp. ɺɸ–ɲɵɹ, on p. ɺɸ. 

ɶ The reasons given must be such as to enable the parties to make eff ective use of any existing right of appeal (ECtHR, Hirvi-
saari v. Finland, No. ɵɺɷɹɵ/ɺɺ, ɳɸ.ɺ.ɳɱɱɲ). National courts should indicate with suffi  cient clarity the grounds on which they 
base their decision, so as to allow a litigant usefully to exercise any available right of appeal (Hadjianastassiou v. Greece, 
No. ɲɳɺɵɶ/ɹɸ, ɲɷ.ɲɳ.ɲɺɺɳ). 

ɷ Taxquet v. Belgium, No. ɺɳɷ/ɱɶ, ɲɷ.ɲɲ.ɳɱɲɱ. 
ɸ Papon v. France (dec.), No. ɶɵɳɲɱ/ɱɱ, ɳɶ.ɸ.ɳɱɱɳ.
ɹ Cerovšek and Božičnik v. Slovenia, Nos ɷɹɺɴɺ/ɲɳ and ɷɹɺɵɺ/ɲɳ, ɸ.ɴ.ɳɱɲɸ. As the Strasbourg Court has often noted, the 

rule of law and the avoidance of arbitrary power are principles underlying the ECHR. In the judicial sphere, those principles 
serve to foster public confi dence in an objective and transparent justice system, one of the foundations of a democratic society. 
See, among many other authorities, mutatis mutandis, Roche v. the United Kingdom [GC], No. ɴɳɶɶɶ/ɺɷ, ECHR ɳɱɱɶ-X, 
ɲɺ.ɲɱ.ɳɱɱɶ. 

ɺ See Rules of the ECtHR: Rule ɶɷ², ɸɵ¹, ɹɸɵ.
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Court.*10 Provisions similar to those requiring the CJEU to give reasons are enshrined in the laws of 
 Member States. 

Both the ECtHR and the CJEU have interpreted Article 6 ECHR (on the right to a fair trial), as well 
as, respectively, Article 47 of the Charter of Fundamental Rights of the European Union (the Charter), on 
the right to an eff ective remedy and to a fair trial, to include the duty to give reasons. This is an important 
requirement in order to guarantee procedural justice. The case law of the ECtHR regarding the duty to give 
reasons will be elaborated upon below (in Subsection 2.1). In EU law, it is related mostly to the decisions of 
the institutions of the EU, as well as to the administrative decisions of the Member States. According to the 
explanations related to the Charter: Article 47 of the Charter applies to the institutions of the EU and to the 
Member States when they are implementing EU law and does so for all rights guaranteed by EU law. For 
example, according to the case law of the CJEU, Article 47 of the Charter requires that the person concerned 
be able to ascertain the reasons upon which the decision taken in relation to him is based, either by reading 
the decision itself or by requesting and obtaining disclosure of those reasons.*11 

Judicial reasoning and authority of courts 

Judicial reasoning is also important for creating and maintaining the authority of courts. The formal invo-
cation of the duty to give reasons both stems from and reinforces the perception that judicial authority and 
judicial reasons are interdependent.*12 

Even though the guarantee of reasoned judgments is taken for granted by many nowadays, it is remark-
able that the topic is still regularly debated.*13 

1.2. Don’t want to be all by myself: 
Reasoning when asking for judicial help

The different roles of domestic and European courts 

The national courts can be regarded as the ‘guardians of specialised national law’,*14 who rule on issues of 
breaches of domestic law. The CJEU, in turn, can be seen as the ‘guardian of EU law’, who ensures legal 
unity within the EU and autonomy of the EU law, and the ECtHR as ‘conscience of Europe’, who guaran-
tees the respect, application, and interpretation of human rights invested in the ECHR. Each of them act 
in their sphere of competence. Yet none of them can live all by themselves. The Strasbourg Court and the 
Luxembourg Court, despite their fundamental diff erences*15, shall not adjudicate in isolation from each 
other and defi nitely must not do so separated from the national jurisdictions, which form an epicentre for 
this European interaction. National judges apply more and more ECHR and, of course, EU law, which has 
become an essential part of the Member States’ national law. This interaction makes a dialogue between 
national courts and the CJEU/ECtHR vital. A brilliant institution of preliminary references anchors this 
dialogue on EU level. In EU law (via preliminary references; Article 267 TFEU) and also within the legal 
space of the ECHR (via advisory opinions; Protocol No 16, due to enter into force in August 2018)*16, the 

ɲɱ See also Article ɹɸ of the Rules of Procedure of the CJEU, according to which the judgment shall contain the grounds for the 
decision. 

ɲɲ Kadi II, C-ɶɹɵ/ɲɱ P, C-ɶɺɴ/ɲɱ P, and C-ɶɺɶ/ɲɱ P, EU:C:ɳɱɲɴ:ɶɲɹ, paragraphs ɺɸ–ɲɱɱ.
ɲɳ Vlad Perju. Reason and authority in the European Court of Justice. – Virginia Journal of International Law ɵɺ (ɳɱɱɺ) / ɳ, 

pp. ɴɱɹ–ɴɸɸ (Boston College Law School Legal Studies Research Paper No. ɲɸɱ), on p. ɴɳɳ. Available also from SSRN, via 
https://ssrn.com/abstract=ɲɴɳɵɴɴɴ (most recently accessed on ɶ.ɶ.ɳɱɲɹ).

ɲɴ E.g., Maurice Adams. De argumentatieve en motiveringspraktijk van hoogste gerechtshoven: rechtsvergelijkende beschou-
wingen [‘Argumentation and reasoning practice of the Supreme Court: Comparative law considerations’]. – Rechtskundig 
Weekblad ɸɳ (ɳɱɱɺ) / ɴɷ, pp. ɲɵɺɹ–ɲɶɲɲ; Vlad E. Perju (see Note ɲɲ).

ɲɵ See Katherina Paraschas. The role of the national judge and the preliminary ruling procedure. Available at http://www.era-
comm.eu/oldoku/adiskri/ɲɳ_jurisdictions/ɳɱɲɲ_ɱɴ_paraschas_en.pdf (most recently accessed on ɶ.ɶ.ɳɱɲɹ). 

ɲɶ See Dean Spielmann, Panayotis Voyatzis. L’étendue du contrôle du respect des droits fondamentaux à l’aune de l’expé-
rience judiciaire comparée [‘The extent of the control over respect for fundamental rights featured in comparative judicial 
 practice’]. – Revue Trimestrielle Des Droits de l’Homme ɳɱɲɸ/ɲɲɳ, pp. ɹɺɸ–ɺɶɲ, on p. ɹɺɹ. 

ɲɷ Protocol No. ɲɷ to the ECHR (STCE no. ɳɲɵ) enters into force on ɲ August ɳɱɲɹ in respect of Albania, Armenia, Estonia, 
Finland, France, Georgia, Lithuania, San Marino, Slovenia, and Ukraine.  
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national judge can ask for help from the European courts in order to have clarifi cation about the EU law 
and, correspondingly, the ECHR.

The duty to refer questions to the CJEU and exemptions from it 

In cases that involve EU law, the national courts, when they consider a decision by the CJEU necessary to 
enable them to pass judgment in the pending national case, seek, either on their own initiative or because of 
a duty, preliminary rulings from the CJEU. All national courts or tribunals against whose decisions there is 
no judicial remedy shall bring the matter before the CJEU (Article 267(3) TFEU). Exceptions to this duty 
can be made if the question is not relevant, in the sense that the answer to the question, regardless of what 
it might be, could in no way aff ect the outcome of the case; the question raised is materially identical to 
a question that has already been the subject of a preliminary ruling, in a similar case; or decisions of the 
CJEU have already dealt with the point of law in question, even though the questions at issue are not strictly 
identical. Exemption from the obligation to refer a matter to the CJEU can be made also if the correct appli-
cation of EU law is so obvious as to ‘leave no scope for any reasonable doubt as to the manner in which the 
question raised is to be resolved’.*17 However, before it comes to the conclusion that such is the case, the 
national court or tribunal must be convinced that the matter is equally obvious to the courts of the other 
Member States and to the CJEU.   

Most of the cases leading to a preliminary reference pertain to the proper interpretation of EU law. In 
addition, any national court that believes that a legal instrument adopted by the EU is invalid and does not 
want to apply this legal instrument is obliged to refer the matter to the CJEU, because the Luxembourg 
Court has an exclusive power to reject illegal provisions of EU law.*18

Moreover, pursuant to interesting recent further developments in the case law of the CJEU, a national 
court of last instance is under an Article 267 TFEU obligation to refer a question to the CJEU for a prelimi-
nary ruling even if the constitutional court of its Member State has already assessed the constitutionality 
of national rules in light of regulatory parameters with content similar to rules under EU law.*19 The CJEU 
considers the eff ectiveness of EU law to be in jeopardy otherwise. If the denial of leave to appeal by the fi rst-
instance court is challenged, only the court that will rule on the appeal against denial of leave to appeal will 
be obliged to refer the case to the CJEU.*20 

Although there is at times an obligation to refer, one condition is that the case must be pending before 
a domestic court and the national court must believe that the referral is necessary to solve the case at hand. 
In this respect, the national court has its own margin of discretion, which is generally not subject to review. 
Namely, the CJEU usually does not scrutinise the need for referring questions to the CJEU, except where 
the question is not related to EU law or is of a hypothetical nature. 

The CJEU has published Recommendations to national courts and tribunals in relation to the initiation 
of preliminary ruling proceedings.*21

The duty to give reasons when deciding upon referral 

The duty to give reasons, as far as the referral for preliminary ruling is concerned, comes into play from 
diff erent angles. Habitually the national court is the master in the decision on whether to make a reference 
or not; however, it is not seldom that the parties of the domestic litigation make such a request. The CJEU 
has repeatedly stressed both in its Recommendations to national courts and in its case law that it is for 
the national court, not the parties to the main proceedings, to bring a matter before the CJEU. The right 
to determine the questions to be put to the CJEU in order to enable rendering judgment and the relevance 
of the questions it submits to the CJEU thus devolves on the national court alone, and the parties may not 

ɲɸ C.I.L.F.I.T., C-ɳɹɴ/ɹɲ, E.C.R., ɲɺɹɳ, ɴɵɲɶ, para. ɲɷ – the so-called acte clair doctrine.
ɲɹ Foto-Frost, Case ɴɲɵ/ɹɶ, E.C.R., ɲɺɹɸ, ɵɲɺɺ.
ɲɺ Global Starnet, C-ɴɳɳ/ɲɷ, ɳɱ.ɲɳ.ɳɱɲɸ, paras ɳɲ, ɳɴ–ɳɶ. The case pertained to, among others, the principles of legal certainty 

and protection of legitimate expectations, which are common to EU law and to the constitutional frameworks of the Member 
States (in this case, Italy).

ɳɱ See Lyckeskog, C-ɺɺ/ɱɱ, ɳɱɱɳ, ɵ.ɷ.ɳɱɱɳ.  
ɳɲ See the updated version of the Recommendations to national courts and tribunals in relation to the initiation of preliminary-

ruling proceedings, ɳɱɲɷ/C-ɵɴɺ/ɱɲ, ɳɶ.ɲɲ.ɳɱɲɷ.
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change their tenor.*22 This is so because according to the CJEU the preliminary references institute direct 
co-operation between the CJEU and the national courts in order to ensure uniform interpretation of EU law 
and hence must be completely independent of any initiative by the parties.*23

Although the national court is not bound by requests of the parties, it should nevertheless articulate why 
it concludes that it will accept the request or not, and thus why it opts to refer or not to refer a case to the 
CJEU. In cases where the national court has a duty to refer but omits to do so, it should also state reasons 
for which it feels exempted from this duty. Finally, in cases where the national court decides to request the 
CJEU to interpret EU law, the requesting court in its reference for a preliminary ruling has to state why the 
interpretation is necessary to enable it to give judgment. In cases where the CJEU is requested to review the 
validity of EU law, the requesting court has to state why the legal instrument in question might be invalid. 

Usually it is considered impossible to restrict the court’s entitlement to refer cases to the CJEU by appeal-
ing the decision to refer a case to the CJEU if the case remains pending before the referring court. However, 
an appeal might be / should be possible if the court has failed to refer the case to the CJEU; EU law leaves 
this issue to be settled by national procedural law. The fi nal courts avoiding making of a reference can lead to 
errors in application of EU law.*24

Consequences of non-referral in EU law 

Furthermore, infringement proceedings on EU level can be initiated against the Member State of the court 
concerned if the court had a duty to refer.*25

Failure to refer can in turn lead also to state liability claims for judicial wrongs:*26 in its decision in 
Köbler*27, the CJEU applied the principle of state liability (fi rst laid down in Francovich*28) and declared 
the possibility of an EU member state being held liable for decisions of its national courts adjudicating at 
last instance. The CJEU has further clarifi ed the relevant principles in subsequent judgments.*29  

The volume and importance of preliminary references and rulings 

According to the case law of the CJEU, the preliminary reference mechanism is based on the principle of 
sincere co-operation, established with a view to ensuring the proper application and uniform interpreta-
tion of EU law in all the Member States between national courts, in their capacity as courts responsible 
for the application of EU law, and the CJEU and to guaranteeing that individuals’ rights under EU law are 
judicially protected.*30 The obligation of fi nal courts and of all courts with regard to validity issues to make 

ɳɳ See the Recommendations to national courts and tribunals in relation to the initiation of preliminary-ruling proceedings, 
ɳɱɲɷ/C-ɵɴɺ/ɱɲ, ɳɶ.ɲɲ.ɳɱɲɷ, para. ɴ; György Katz v. István Roland Sós, C-ɵɱɵ/ɱɸ, CLI:EU:C:ɳɱɱɹ:ɶɶɴ, ɺ.ɲɱ.ɳɱɱɹ, para. ɴɸ. 

ɳɴ VB Pénzügyi Lízing Zrt. v. Ference Schneider, C-ɲɴɸ/ɱɹ, ECLI:EU:C:ɳɱɲɱ:ɷɶɺ, ɺ.ɲɲ.ɳɱɲɱ, para. ɳɹ. 
ɳɵ See, for example, Ferreira da Silva, C-ɲɷɱ/ɲɵ, ɺ.ɺ.ɳɱɲɶ. 
ɳɶ I will elaborate in detail on neither the requirements to present reasoning for the refusal to make a reference for a preliminary 

ruling as refl ected in the case law of the Luxembourg Court nor the problematic of whether the mere non-refusal to refer by a 
fi nal court and thus non-obeisance to the duty to refer as such will constitute grounds for state liability or whether there has 
to be damage from this non-referral and a causal link between the non-referral and damages, with the ensuing problem of 
whether the applicants should domestically seek damages for failure to ask for a reference before turning to the Strasbourg 
Court (as it is not directly linked with the duty to give reasons, it is only to be noted that this is an issue that still requires 
development in ECtHR case law). For example, in the case Baydar v. the Netherlands, the Government of the Netherlands 
argued that the applicant had failed to exhaust all available domestic remedies by not bringing an action in tort against the 
state before the civil courts on the grounds that the Supreme Court’s judgment was unlawful. According to the Government, 
since the alleged violation of Article ɷ ECHR occurred at the very last stage of the criminal proceedings, no domestic court had 
had the opportunity to consider the applicant’s claim that his rights under Article ɷ ECHR had been violated by the Supreme 
Court’s summary reasoning, which should, therefore, have been argued before the civil courts. The ECtHR, however, rejected 
this argument because the Government did not satisfy the Strasbourg Court – it did not refer to any domestic case law show-
ing that the remedy was an eff ective one, available in theory and in practice at the relevant time (Baydar v. the Netherlands, 
No. ɶɶɴɹɶ/ɲɵ, ɳɹ.ɵ.ɳɱɲɹ, para. ɴɴ).

ɳɷ See Rose D’Sa. Limits on suing an EU Member State for non-contractual damages for judicial errors made by a national 
court of last instance. – European Current Law ɲɶ (ɳɱɱɷ) / November, pp. XI–XVI. 

ɳɸ Köbler, C-ɳɳɵ/ɱɲ, E.C.R., ɳɱɱɴ, I-ɲɱɳɴɺ.
ɳɹ Francovich, Bonifaci and Others, C-ɷ & ɺ/ɺɱ, E.C.R. ɲɺɺɲ, I-ɶɴɶɸ.
ɳɺ See, for example, Traghetti del Mediterraneo SpA, C-ɲɸɴ/ɱɴ [ɳɱɱɷ], ɴ C.M.L.R.ɲɺ.
ɴɱ C.I.L.F.I.T., C-ɳɹɴ/ɹɲ, E.C.R., ɲɺɹɳ, ɴɵɲɶ, para. ɸ. 
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a referral before the CJEU is intended to prevent occurrence within the EU of divergences in judicial deci-
sions on questions of EU law. The preliminary ruling given by the CJEU is binding on the referring national 
court as to the interpretation of the provision of EU law in question. But it often has an even wider impact, 
indirectly, on other cases.*31 According to the annual report of the CJEU*32 in 2017, out of 739 new cases 
introduced to the Court, 533 were references for preliminary rulings, with courts from Germany, Italy, the 
Netherlands, Austria, and France in leading position. Out of 699 cases that were decided in that year, 447 
were preliminary rulings. The average time for proceeding a case was 16.4 months and for urgent prelimi-
nary references 2.9 months. The tendency seems to be that also the constitutional courts of the Member 
States use more and more inter-judicial dialogue per preliminary reference (competitors collaborate) in 
order to smoothen what is described as ‘interpretive competition’.*33 It is also true that fl exibility seems to 
be necessary in order to ensure healthy, lively judicial dialogue.*34  

It is a fact also that the preliminary rulings continue not only to be in quantity the main occupation of 
the CJEU but also to contribute actively to the further development of EU law. 

The role of the Strasbourg Court in the dialogue 
between national courts and the CJEU 

The duty to refer to the CJEU for a preliminary reference has relevance not only under EU law. It can also 
be regarded in light of the right to a fair trial (Article 6 ECHR). It has been correctly noted that the duty of 
last-instance national courts to submit preliminary references to the CJEU is analysed by academics almost 
exclusively in light of the Luxembourg Court’s case law; however, the case law of the Strasbourg Court also 
appears to be relevant in this context.*35 In several instances, the ECtHR was asked whether non-referral of 
preliminary questions to the CJEU constituted a breach of Article 6 ECHR, guaranteeing the right to a fair 
trial. One of the few existing analyses in this respect includes an attempt to demonstrate that the possibility 
of referring to the CJEU a preliminary reference is not interpreted in the same way by the CJEU, the ECtHR, 
and the national constitutional jurisdictions.*36 The assumed diff erences in attitude open up interesting 
perspectives both for academics and for practitioners.  

Let us now have a closer look at this interplay as seen from the Strasbourg Court’s optic. 

2. The extent of judicial reasoning as interpreted and 
applied by the European Court of Human Rights and its 

effects on preliminary references in European Union law 
2.1. The duty to give judicial reasons and its limits 

The scope of the duty to give reasons

The ECtHR imposes strict standards upon the Member States as regards the motivation of judgments in both 
civil and criminal cases. The guarantees enshrined in Article 6 §1 ECHR include the obligation for domestic 
courts ‘to indicate with suffi  cient clarity the grounds on which they base their decision’.*37 It must be clear 

ɴɲ This has also been acknowledged by the Strasbourg Court; see Laurus Invest Hungary KFT and Continental Holding 
 Corporation v. Hungary and ɶ other applications (dec.), No. ɳɴɳɷɶ/ɲɴ, ɹ.ɺ.ɳɱɲɶ. 

ɴɳ Rapport annuel: Panorama de l’Année, CJEU, ɳɱɲɸ; ɳɱɲɸ Rapport Annuel. Activité Judiciaire, CJEU, ɳɱɲɸ, pp. ɲɱɹ–ɲɱɺ. 
ɴɴ See Filippo Fontanelli, Giuseppe Martinico. Cooperative antagonists – the Italian Constitutional Court and the preliminary 

reference: Are we dealing with a turning point? (Eric Stein Working Paper No. ɶ/ɳɱɱɹ), pp. ɳɲ–ɳɳ.  
ɴɵ See Xavier Groussot. Spirit, are you there? – Reinforced judicial dialogue and the preliminary ruling procedure (Eric Stein 

Working Paper No. ɵ/ɳɱɱɹ), p. ɳɵ. 
ɴɶ Agne Limante. Refusal to refer for a preliminary ruling and a right to a fair trial: Strasbourg court’s position. Available at 

https://blogs.kcl.ac.uk/kslreuropeanlawblog/?p=ɲɱɺɹ#.WuɴMyɶcuCUk (most recently accessed on ɶ.ɶ.ɳɱɲɹ). 
ɴɷ See Jirí Malenovský. Le renvoi préjudiciel perçu par trois Cours «souveraines» [‘The preliminary references as perceived by 

the three sovereign jurisdictions’]. – Journal de droit européen ɳɱɲɴ, pp. ɳɲɵ–ɳɳɵ. 
ɴɸ H. v. Belgium, No. ɹɺɶɱ/ɹɱ, ɴɱ.ɲɲ.ɲɺɹɸ; Karyagin, Matveyev and Korolev v. Russia, Nos ɸɳɹɴɺ/ɱɲ, ɸɵɲɳɵ/ɱɲ, and 

ɲɶɷɳɶ/ɱɳ, ɳɹ.ɶ.ɳɱɱɺ; Hirvisaari v. Finland, No. ɵɺɷɹɵ/ɺɺ, ɳɸ.ɺ.ɳɱɱɲ. 
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from the decision that the essential issues of the case have been addressed.*38 The duty to give reasons applies 
not only for judgments but also for major procedural decisions issued in the course of the proceedings, such as 
decision not to admit certain evidence or not to exempt the applicant from payment of a court fee.*39

Limits of the duty to give reasons

As far as the limits of the requirement to give reasons is concerned, then the domestic courts have a certain 
margin of appreciation when choosing arguments and admitting evidence, although they are obliged to 
justify their activities by giving reasons for their decisions.*40 According to the interpretation of the ECtHR, 
Article 6 §1 ECHR does not require a detailed answer to every argument.*41 The extent of the duty to give 
reasons varies according to the nature of the decision and is determined in light of the circumstances of 
the case, depending upon the diversity of submissions and diff erences existing in the Member States with 
regard to statutory provisions, customary rules, legal opinion, and the presentation and drafting of judg-
ments.*42 However, the courts must examine litigants’ main arguments, and, where a party’s submission 
is decisive for the outcome of the case, they must give an express reply to these arguments.*43 This extends 
also in particular to the rights and freedoms guaranteed by the ECHR and its Protocols, which the national 
courts are required to examine with particular care.*44  

The Strasbourg Court considered that the judge’s retirement, which was allegedly the reason for her 
failure to provide written grounds, did not gave rise to exceptional circumstances as would justify a depar-
ture from the standard reasoning: since the date of the retirement of the judge had to have been known to 
her in advance, it should have been possible to take measures either for her to fi nish the applicants’ case 
alone or to involve another judge at an earlier stage in the proceedings.*45  

When dismissing an appeal, an appellate court may simply endorse the reasons for the lower court’s 
decision.*46 Nevertheless, it has to address, whether itself or by endorsing the reasons of the lower court, the 
essential issues that were submitted to it, particularly in cases where the litigant has not been able to pres-
ent his or her arguments orally.*47 Appellate courts on second-instance level, which fi lter out unfounded 
appeals and have jurisdiction to deal with both facts and law, must give reasons for refusal to accept an 
appeal.*48 It must be admitted, however, that the approach adopted at the national level diff ers consider-
ably between Member States. Specifi c reasoning may be required in some systems, and more stereotyped 
reasoning may be permissible in others.*49

Acceptance of summary reasoning of supreme courts 

In the context of the current problematic it is important to note that, according to the case law of the ECtHR, 
Article 6 §1 ECHR does not require a supreme court to give more detailed reasoning when it simply applies 
a specifi c legal provision to dismiss an appeal on points of law as having no prospects of success without 
further explanation.*50 In the case of an application for leave to appeal, the ECHR does not require that the 
rejection of leave be itself subject to a requirement to give detailed reasons.*51

ɴɹ Boldea v. Romania, No. ɲɺɺɺɸ/ɱɳ, ɲɶ.ɳ.ɳɱɱɸ. 
ɴɺ Among others, see Suominen v. Finland, No. ɴɸɹɱɲ/ɺɸ, ɲ.ɸ.ɳɱɱɴ; Múčková v. Slovakia, No. ɳɲɴɱɳ/ɱɳ, ɲɴ.ɷ.ɳɱɱɷ. 
ɵɱ Suominen v. Finland, No. ɴɸɹɱɲ/ɺɸ, ɲ.ɸ.ɳɱɱɴ; Carmel Saliba v. Malta, No. ɳɵɳɳɲ/ɲɴ, ɳɺ.ɲɲ.ɳɱɲɷ. 
ɵɲ Van de Hurk v. the Netherlands, No. ɲɷɱɴɵ/ɺɱ, ɲɺ.ɵ.ɲɺɺɵ; García Ruiz v. Spain [GC], No. ɴɱɶɵɵ/ɺɷ, ɳɲ.ɲ.ɲɺɺɺ; Jahnke 

and Lenoble v. France (déc.), No. ɵɱɵɺɱ/ɺɹ, ɳɺ.ɹ.ɳɱɱɱ; Perez v. France [GC], No. ɵɸɳɹɸ/ɺɺ, ɲɳ.ɳ.ɳɱɱɵ. 
ɵɳ Ruiz Torija v. Spain, No. ɲɹɴɺɱ/ɺɲ, ɺ.ɲɳ.ɲɺɺɵ; Hiro Balani v. Spain, No. ɲɹɱɷɵ/ɺɲ, ɺ.ɲɳ.ɲɺɺɵ. 
ɵɴ Ruiz Torija v. Spain, No. ɲɹɴɺɱ/ɺɲ, ɺ.ɲɳ.ɲɺɺɵ; Hiro Balani v. Spain, No. ɲɹɱɷɵ/ɺɲ, ɺ.ɲɳ.ɲɺɺɵ; Buzescu v. Romania, 

No. ɷɲɴɱɳ/ɱɱɳ, ɵ.ɶ.ɳɱɱɶ; Donadze v. Georgia, No. ɸɵɷɵɵ/ɱɲ, ɸ.ɴ.ɳɱɱɷ. 
ɵɵ Fabris v. France [GC], No. ɲɷɶɸɵ/ɱɹ, ɸ.ɳ.ɳɱɲɴ; Wagner and J.M.W.L. v. Luxembourg, No. ɸɷɳɵɱ/ɱɲ, ɳɹ.ɷ.ɳɱɱɸ.  
ɵɶ Cerovšek and Božičnik v. Slovenia, Nos ɷɹɺɴɺ/ɲɳ and ɷɹɺɵɺ/ɲɳ, ɸ.ɴ.ɳɱɲɸ.
ɵɷ García Ruiz v. Spain [GC], No. ɴɱɶɵɵ/ɺɷ, ɳɲ.ɲ.ɲɺɺɺ.
ɵɸ Helle v. Finland, No. ɲɶɸ/ɲɺɺɷ/ɸɸɷ/ɺɸɸ, ɲɺ.ɲɳ.ɲɺɺɸ.  
ɵɹ Hansen v. Norway, No. ɲɶɴɲɺ/ɱɺ, ɳ.ɲɱ.ɳɱɲɵ. 
ɵɺ See also in that respect the dissenting opinion of Judge Møse to the ECtHR judgment Hansen v. Norway, No. ɲɶɴɲɺ/ɱɺ, 

ɳ.ɲɱ.ɳɱɲɵ.
ɶɱ Burg and Others v. France (dec.), No. ɴɵɸɷɴ/ɱɳ, ɳɹ.ɲ.ɳɱɱɴ.  
ɶɲ Kukkonen v. Finland no. ɳ, No. ɵɸɷɳɹ/ɱɷ, ɲɴ.ɲ.ɳɱɱɺ; Buff erne v. France (dec.), No. ɶɵɴɷɸ/ɱɱ, ɲɲ.ɳ.ɳɱɱɴ.    
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The Strasbourg Court has accepted that a superior court may dismiss an application for appeal on the 
basis of summary reasoning.*52 The same approach is used with regard to constitutional court practice.*53   

Reasoning and the jury 

Juries in criminal cases rarely give reasoned verdicts, and the relevance of this to fairness of a trial has been 
touched upon in a number of cases in front of the ECtHR. The Strasbourg Court has found that Article 6 §1 
ECHR does not require jurors to give reasons for their decisions;*54 nevertheless, the accused, and indeed 
the public, must be able to understand the verdict,*55 and it is also important that appeal rights be available 
to remedy any improper verdict by the jury.*56 Since this question has not yet arisen in relation to EU law, 
it will not be further elaborated on in the current paper.

2.2. Interaction between the duty to give reasons 
and acceptance of dismissing appeals with summary reasoning 

in the context of preliminary references 

The ECtHR and EU law 

In general, as the EU is not (yet) a member of the ECHR, the current position of the Strasbourg Court with 
regard to EU law is based on cautious application of the principle of presumption of equivalent protection, 
which is refl ected in already well-established case law.*57 In Avotiņš v. Latvia*58, the Strasbourg Court has 
reiterated that, when applying EU law, the Contracting States remained bound by the obligations they had 
entered into on acceding to the ECHR and that those obligations were to be assessed in light of the presump-
tion of equivalent protection established by the Court in ‘Bosphorus Airways’ v. Ireland*59 and developed 
in the Michaud v. France judgment.*60 According to the Bosphorus case law, the states remain responsible 
under the ECHR for the measures they take to comply with obligations stemming from their membership of 
an international organisation to which they have transferred part of their sovereignty. However, the ECtHR 
also held in Bosphorus that action taken in compliance with such obligations is justifi ed where the relevant 
organisation protects fundamental rights, as regards both the substantive guarantees and the mechanisms 
controlling their observance, in a manner that can be considered at least equivalent – ‘comparable’ – to that 
for which the ECHR provides. If such equivalent protection is provided by the organisation, the presump-
tion is that a state has not departed from the requirements of the ECHR when it has implemented legal 
obligations fl owing from its membership of the organisation. The equivalence may be subjected to review in 
light of any relevant change in fundamental rights’ protection. In a recent judgment, O’Sullivan McCarthy 
Mussel Development Ltd v. Ireland*61, the ECtHR found that, as the respondent state had not been wholly 

ɶɳ See Wnuk v. Poland (dec.), No. ɴɹɴɱɹ/ɱɶ, ɲ.ɺ.ɳɱɱɺ; Gorou v. Greece (no. ɳ) [GC], No. ɲɳɷɹɷ/ɱɴ, ɳɱ.ɴ.ɳɱɱɺ; Talmane v. 
Latvia, No. ɵɸɺɴɹ/ɱɸ, ɲɴ.ɲɱ.ɳɱɲɷ. See also Sale v. France, No. ɴɺɸɷɶ/ɱɵ, ɳɲ.ɴ.ɳɱɱɷ; Burg and Others v. France (dec.), 
No. ɴɵɸɷɴ/ɱɳ, ECHR ɳɱɱɴ II.

ɶɴ See Wildgruber v. Germany (dec.), No. ɴɳɹɲɸ/ɱɳ, ɲɷ.ɲɱ.ɳɱɱɷ. 
ɶɵ Saric v. Denmark (dec.), No. ɴɲɺɲɴ/ɺɷ, ɳ.ɳ.ɲɺɺɺ.
ɶɶ Taxquet v. Belgium [GC], No. ɺɳɷ/ɱɶ, ɲɷ.ɲɱ.ɳɱɲɱ; Legillon v. France, No. ɶɴɵɱɷ/ɲɱ, ɲɱ.ɲ.ɳɱɲɴ.
ɶɷ Judge v. the United Kingdom (dec.), No. ɴɶɹɷɴ/ɲɱ, ɹ.ɳ.ɳɱɲɲ.
ɶɸ Just to mention the most important of them: the Confédération Française Démocratique du Travail v. the European Com-

munities, alternatively: their Member States a) jointly and b) severally decision of the European Commission of Human 
Rights of ɲɱ July ɲɺɸɹ; Etienne Tête v. France (dec.), No. ɲɲɲɳɴ/ɹɵ, ɺ.ɲɳ.ɲɺɹɸ; Cantoni v. France, No. ɲɸɹɷɳ/ɺɲ, ɲɶ.ɲɲ.ɲɺɺɷ; 
Matthews v. the United Kingdom, No. ɳɵɹɴɴ/ɺɵ, ɲɹ.ɳ.ɲɺɺɺ; ‘Bosphorus Airways’ v. Ireland, No. ɵɶɱɴɷ/ɺɹ, ɴɱ.ɷ.ɳɱɱɶ; Malik 
v. the United Kingdom, No. ɳɴɸɹɱ/ɱɹ, ɲɴ.ɴ.ɳɱɲɳ. As to the admissibility of a case where infringement proceedings were 
introduced on EU level, see Karoussiotis v. Portugal, No. ɳɴɳɱɶ/ɱɹ, ɲ.ɳ.ɳɱɲɲ. As to asylum-seekers (Dublin regulation), see 
M.S.S. v. Belgium and Greece, No. ɴɱɷɺɷ/ɱɺ, ɳɲ.ɲ.ɳɱɲɲ; Tarakhel v. Switzerland [GC], No. ɳɺɳɲɸ/ɲɳ, ɵ.ɲɲ.ɳɱɲɵ; A.M.E. 
v. the Netherlands (dec.), No. ɶɲɵɳɹ/ɲɱ, ɲɴ.ɲ.ɳɱɲɶ. See also, with regard to child-abduction (Brussels II a regulation) and 
equivalent protection, Povse v. Austria (dec.), No. ɴɹɺɱ/ɲɲ, ɲɹ.ɷ.ɳɱɲɴ, and, as to the European arrest warrant, Pianese v. 
Italy and the Netherlands (dec.), No. ɲɵɺɳɺ/ɱɹ, ɳɸ.ɺ.ɳɱɲɲ; Pirozzi v. Belgium, No. ɳɲɱɶɶ/ɲɲ, ɲɸ.ɵ.ɳɱɲɹ. 

ɶɹ Avotiņš v. Latvia [GC], No. ɲɸɶɱɳ/ɱɸ, ɳɴ.ɶ.ɳɱɲɷ. 
ɶɺ ‘Bosphorus Airways’ v. Ireland, No. ɵɶɱɴɷ/ɺɹ, ɴɱ.ɷ.ɳɱɱɶ.
ɷɱ Michaud v. France, No. ɲɳɴɳɴ/ɲɲ, ɷ.ɲɳ.ɳɱɲɳ.   
ɷɲ O’Sullivan McCarthy Mussel Development Ltd v. Ireland, No. ɵɵɵɷɱ/ɲɷ, ɸ.ɷ.ɳɱɲɹ. 
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deprived of a margin for manoeuvring with regard to how to achieve compliance with the relevant EU direc-
tive and the CJEU judgment; the Bosphorus presumption of equivalent protection did not apply.

The ECtHR and preliminary references to the CJEU 

Just as did the CJEU in its famous judgment in the case Van Gend en Loos*62, the ECtHR has stressed, in its 
judgment in the Bosphorus*63 case, the importance of preliminary references as a cornerstone to guarantee 
the rights of individuals stemming from EU law.

The ECtHR’s case law suggests that the CJEU should consider also Article 6 ECHR when interpreting 
the duty to refer a preliminary ruling request provided by Article 267(3) TFEU. 

At the present stage, the Strasbourg Court does not deliberate on EU law when resolving questions 
related to the preliminary reference procedure and abstains from commenting on the EU rules or the 
CJEU’s case law. In Lechouritou and Others v. Germany and other 26 Member States of the EU*64, the 
applicants were not satisfi ed with how the Luxembourg Court interpreted the Brussels Convention on civil 
matters. However, according to the Strasbourg Court, the EU institutions are experts in interpreting the EU 
law; the Luxembourg Court’s reasoning was not arbitrary; and, therefore, the application was manifestly 
ill-founded. By principle, the Strasbourg Court does not fi nd it necessary to examine the accordance of the 
national law with the EU law: it is primarily for the national authorities, notably the courts, to resolve issues 
of interpretation and application of domestic law including EU law aspects*65, with the Strasbourg Court’s 
role being confi ned to ascertaining whether the eff ects of such adjudication are compatible with the ECHR. 

The ECtHR seems to fully acknowledge the exceptions to the obligatory preliminary references as 
developed by the CJEU. Nevertheless, the ECtHR emphasises the duty of last-instance national courts to 
provide justifi cations for refusal to refer a preliminary question to the CJEU. The ECtHR has observed that 
a domestic court’s refusal to grant a referral may, in certain circumstances, infringe the fairness of proceed-
ings where the refusal proves to have been arbitrary. Such a refusal may be deemed arbitrary in cases where 
the applicable rules allow no exception to the granting of a referral, where the refusal is based on reasons 
other than those provided for by the rules, or where the refusal was not duly explained.*66 

Rationale of the Ullens de Schooten judgment 

The most famous judgment of the ECtHR pertaining to the fi nal court’s duty to give reasons for refusing 
a request for a preliminary ruling from the CJEU was made in the case Ullens de Schooten and Rezabek 
v. Belgium.*67 In this case the applicants complained about refusal to uphold their request for a question 
to be referred to the CJEU for a preliminary ruling by the highest courts (the Court of Cassation and Con-
seil d’État) in Belgium. The Strasbourg Court found no violation of Article 6 §1 ECHR. The ECtHR stated 
that the ECHR does not guarantee as such a right for a case to be referred by a domestic judge to another 
jurisdiction, be it national or supranational jurisdiction. Therefore, while the ECtHR did not rule out a non-
referral, it is possible only if it is well-reasoned, if it is not arbitrary and if it does not constitute a violation 
of the ECHR. According to the Strasbourg Court, Article 6 §1 ECHR imposes, in this context, an obligation 
for domestic courts to give reasons, in light of the applicable law, for any decisions in which they refuse to 
refer a preliminary question, especially where the applicable law allows for such a refusal only on an excep-
tional basis. The Strasbourg Court fully acknowledged the C.I.L.F.I.T. case law of the CJEU and indirectly 
supported the CJEU’s interpretation of the EU Treaties, thereby enforcing the obligation of fi nal courts to 
ask for preliminary references from the CJEU.  

Ullens de Schooten can be considered a balanced approach in favour of co-operation between the Stras-
bourg and Luxembourg courts. In applying the strict minimum of Article 6 §1 ECHR requirements, the 

ɷɳ Van Gen den Loos, ECJ, Case ɳɷ/ɷɳ, ɶ.ɳ.ɲɺɷɴ, E.C.R. English special edition ɲɺɷɴ, p. ɴ.
ɷɴ ‘Bosphorus Airways’ v. Ireland, No. ɵɶɱɴɷ/ɺɹ, ɴɱ.ɷ.ɳɱɱɶ.
ɷɵ Lechouritou and Others v. Germany and other ɳɷ Member States of the EU, No. ɴɸɺɴɸ/ɱɸ, ɴ.ɵ.ɳɱɲɳ.
ɷɶ See, for example, Ullens de Schooten and Rezabek v. Belgium, Nos ɴɺɹɺ/ɱɸ and ɴɹɴɶɴ/ɱɸ, ɳɱ.ɺ.ɳɱɲɲ, restated in Soros v. 

France, No. ɶɱɵɳɶ/ɱɷ, ɷ.ɲɱ.ɳɱɲɲ and more recently Delfi  v. Estonia [GC], No. ɷɵɶɷɺ/ɱɺ, ɲɷ.ɷ.ɳɱɲɶ.   
ɷɷ Baydar v. the Netherlands, No. ɶɶɴɹɶ/ɲɵ, ɳɹ.ɵ.ɳɱɲɹ, para. ɴɺ. 
ɷɸ Ullens de Schooten and Rezabek v. Belgium, Nos ɴɺɹɺ/ɱɸ and ɴɹɴɶɴ/ɱɸ, ɳɱ.ɺ.ɳɱɲɲ.
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ECtHR, however, viewed the duty to give reasons as something not only reserved for the courts of last 
instance, thus going beyond its decision in the case John v. Germany.*68 

Developments in the wake of Ullens de Schooten case law 

In its further decisions and judgments, the Strasbourg Court has followed its Ullens de Schooten et Rezabek 
case law and has found no violation of Article 6 §1 ECHR because the decision not to refer has been suf-
fi ciently reasoned.*69

In two decisions involving France, the ECtHR rejected the application because the applicants had not 
explicitly requested national administrative jurisdictions to refer questions to the CJEU*70.

The case law of the Strasbourg Court emphasising the need for parties to have requested a referral has 
prompted an interesting debate. The critics of this reasoning have pointed out that two dangers emerge with 
the ECtHR approach: fi rstly, that it is contrary to the spirit of the preliminary references to bind the need 
to refer and the need to present reasons for a non-referral with the request of a party to refer and, secondly, 
that the ECtHR has introduced an additional condition to the Köbler case law.*71 However, one should keep 
in mind that the Strasbourg Court has a subsidiary role and adjudicates only after the domestic remedies 
have been exhausted; it can, as a guardian of fair trial, sanction in cases where the domestic courts have 
failed to respond to the request of the applicant for referral or where this response has been manifestly arbi-
trary. Otherwise the ECtHR would risk itself interpreting the EU law, if it were to judge whether the domes-
tic court on its own initiative rightly refused to refer the case to the Luxembourg Court. It is not, however, 
the competence of the Strasbourg Court to judge the application of EU law on national level; the Strasbourg 
Court is there to remedy a violation of the ECHR, not of EU law. An application fi led before the Strasbourg 
Court does not replace the mechanism that has been introduced by the Luxembourg Court with the Köbler 
case law. In this respect, one should also emphasise that there is no individual right to ask for referral of 
questions to the CJEU and that, according to EU law, the preliminary reference is not a subjective right but 
rather an eff ective instrument for dialogue between national courts and the CJEU, which of course serves 
to protect the rights of individuals.      

The Strasbourg Court has held that where a request to obtain a preliminary ruling was insuffi  ciently 
pleaded or where such a request was only formulated in broad or general terms, it is acceptable under 
Article 6 ECHR for national superior courts to dismiss the complaint by mere reference to the relevant legal 
provisions governing such complaints if the matter raises no fundamentally important legal issue or for lack 
of prospects of success without dealing explicitly with the request.*72 

Furthermore, in the case Stichting Mothers of Srebrenica and Others v. the Netherlands*73, the Stras-
bourg Court found that the summary reasoning used by the Supreme Court to refuse a request for a pre-
liminary ruling was suffi  cient, pointing out that it followed from a conclusion already reached with another 
part of the Supreme Court’s judgment that a request to the CJEU for a preliminary ruling was redundant. 
In another case, the Court observed that the preliminary ruling requested by the applicant in that case 
would not have changed the conclusion reached by the Council of State of Greece, since his appeal had been 
declared inadmissible for reason of non-compliance with statutory requirements for the admissibility of 
appeal.*74

In yet another case, Sindicatul Pro Asistenta Sociala v. Romania,*75 the ECtHR did not fi nd a violation 
of Article 6 §1 ECHR, because the questions the applicants requested the national court to refer to the CJEU 
were not pertinent, such that the national court suffi  ciently motivated its refusal. 

ɷɹ John v. Germany, No. ɲɶɱɸɴ/ɱɴ, ɲɴ.ɳ.ɳɱɱɸ. 
ɷɺ Vergauwen v. Belgium (dec.), No. ɵɹɴɳ/ɱɵ, ɲɱ.ɵ.ɳɱɲɳ; Ferreira Santos v. Portugal (dec.), No. ɴɱɲɳɴ/ɲɱ, ɵ.ɺ.ɳɱɲɳ.  
ɸɱ Greneche and Others v. France (dec.), No. ɴɵɶɴɹ/ɱɹ, ɲɶ.ɲɱ.ɳɱɲɴ; Ryon and Others v. France, No. ɴɴɱɲɵ/ɱɹ, ɲɶ.ɲɱ.ɳɱɲɴ.  
ɸɲ Jirí Malenovský (see Note ɴɶ).
ɸɳ See Wallishauser v. Austria (No. ɳ), No. ɲɵɵɺɸ/ɱɷ, ɳɱ.ɷ.ɳɱɲɴ; see also Rutar Marketing D.O.O. v. Slovenia (dec.), 

No. ɷɳɱɳɱ/ɲɲ, ɲɶ.ɵ.ɳɱɲɵ and, already earlier, Moosbrugger v. Austria, No. ɵɵɹɷɲ/ɺɹ, ɳɶ.ɲ.ɳɱɱɱ.
ɸɴ Stichting Mothers of Srebrenica and Others v. the Netherlands, No. ɷɶɶɵɳ/ɲɳ, ɲɲ.ɷ.ɳɱɲɴ. 
ɸɵ Astikos Kai Paratheristikos Oikodomikos Synetairismos Axiomatikon and Karagiorgos v. Greece (dec.), Nos ɳɺɴɹɳ/ɲɷ 

and ɵɹɺ/ɲɸ, ɺ.ɶ.ɳɱɲɸ.
ɸɶ Sindicatul Pro Asistenta Sociala v. Romania (dec.), No. ɳɵɵɶɷ/ɲɴ, ɷ.ɴ.ɳɱɲɵ.   
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Finding a violation of Article 6 §1 ECHR for non-reasoning for non-referral 

However, in Dhahbi v. Italy*76, the Strasbourg Court found a breach of Article 6 §1 ECHR on account of 
a domestic court’s unexplained rejection of a request to refer a matter to the Luxembourg Court for a pre-
liminary ruling. The Strasbourg Court pointed out that when examining the judgment of the Italian Court of 
Cassation, the ECtHR found no reference to the applicant’s request for a preliminary ruling to be sought or 
to the reasons the court considered the question raised to not warrant referral to the CJEU: ‘It is therefore 
not clear from the reasoning of the impugned judgment whether that question was considered not to be 
relevant or to relate to a provision which was clear or had already been interpreted by the CJEU, or whether 
it was simply ignored.’*77 The ECtHR also observed that the reasoning of the Italian Court of Cassation con-
tained no reference to the case law of the CJEU. 

Later on, the ECtHR also found violation of Article 6 §1 in another Italian case*78, and it has declared 
a further case inadmissible because, for one thing, the applicant had exceeded the six-month limit for turn-
ing to the Strasbourg Court and, also, that, although the Italian Court of Cassation did not pronounce on the 
question of referral, it did not have to do so, because, pursuant to its own case law, appeal to the Court of Cas-
sation was not an eff ective remedy in this case.*79 Nevertheless, the ECtHR deemed it necessary to underline 
that it would have been prefer able if the Court of Cassation had explicitly pointed out the rejection of the 
request for referral.  

Appreciating the division of competencies 

In Laurus Invest Hungary KFT and Others, the Strasbourg Court noted that the national court had referred 
questions to the Luxembourg Court and simply stated that it is for the national courts to examine the 
impugned measures also from the perspective of the Charter of Fundamental Rights.*80 The Strasbourg 
Court explained in rather great detail the functioning of the preliminary ruling and refrained from decid-
ing the case itself, as that was premature while it was still pending before the CJEU and national court. The 
ECtHR stated that the method of scrutiny by the CJEU bears close resemblance to that applied by the ECtHR 
and that the assessment required by the CJEU explicitly relies, at least partly, on the case law of the ECtHR.   

ECtHR case law related to the duty of reasoning 
for non-referral to the CJEU in a nutshell 

In a nutshell, the ECtHR has so far decided that the ECHR does not guarantee as such a right for a case to 
be referred by a domestic judge to the CJEU; it has examined the cases pertaining to preliminary references 
from the standpoint of procedural equity and fair trial and whether the answer to a referral request has been 
suffi  ciently clear and precise; and it has restrained itself, however, from going into the substantial motiva-
tion of the refusal to refer and thus renounced interpreting EU law. This is in itself positive: the ECtHR 
shows respect for the division of competencies between the European courts, as well as expressing esteem 
while communicating with the national courts. The case law analysed stresses the complementary role of 
the ECtHR in respect of issues of preliminary references and demonstrates the ECtHR’s willingness to sup-
port the dialogue between national courts and the CJEU. Another sign of good will and a spirit of co-opera-
tion is that the ECtHR has invited the European Commission to intervene in such cases as a third party.*81  

ɸɷ Dhahbi v. Italy, No. ɲɸɲɳɱ/ɱɺ, ɹ.ɵ.ɳɱɲɵ. 
ɸɸ Dhahbi v. Italy, No. ɲɸɲɳɱ/ɱɺ, ɹ.ɵ.ɳɱɲɵ, para. ɴɴ. 
ɸɹ Schipani v. Italy, No. ɴɹɴɷɺ/ɱɺ, ɳɲ.ɸ.ɳɱɲɶ. 
ɸɺ Wind Telecomunicazioni S.P.A. v. Italy (dec.), No. ɶɲɶɺ/ɲɵ, ɲ.ɲɱ.ɳɱɲɶ.  
ɹɱ Laurus Invest Hungary KFT and Continental Holding Corporation v. Hungary and ɶ other applications (dec.), No. ɳɴɳɷɶ/ɲɴ, 

ɹ.ɺ.ɳɱɲɶ.
ɹɲ This is done in accordance with Article ɴɷ §ɳ of the ECHR and Rule ɵɵ of the Rules of Court. For example, it did so in the 

Baydar v. the Netherlands case; however, in the latter case the European Commission in its reply informed the Strasbourg 
Court that it did not intend to submit written observations (Baydar v. the Netherlands, No. ɶɶɴɹɶ/ɲɵ, ɳɹ.ɵ.ɳɱɲɹ, para. ɷ).
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Scope of the fi nal court’s obligation to give its reasons for refusing 
a request for a preliminary ruling from the CJEU as seen 
in the ECtHR’s judgment in Baydar v. the Netherlands

The case of Baydar v. the Netherlands*82 involved an accelerated procedure for the disposal of appeals in 
cassation in the interests of effi  ciency that enabled the Supreme Court of the Netherlands (Hoge Raad) 
to reject an appeal and declare it inadmissible as having no prospect of success if it does not constitute 
grounds to overturn the judgment appealed against and does not give rise to the need for a determination 
of legal issues. The applicant in Baydar lodged a cassation appeal with the Supreme Court, contesting his 
conviction for, among other things, human traffi  cking. Not in his appeal itself but rather in his reply to 
the observations of the Advocate General (advocaat-generaal) of the Supreme Court on his grounds for 
appeal, he requested the Supreme Court to seek a preliminary ruling from the CJEU on the interpretation 
of a matter of EU law. The Supreme Court rejected the applicant’s appeal (with the exception of the grounds 
related to the length of the proceedings). Referring to Section 81 (1) of the Judiciary (Organisation) Act, the 
Supreme Court stated that its decision required no further reasoning ‘as the grievances do not give rise to 
the need for a determination of legal issues in the interest of legal uniformity or legal development’. The 
applicant complained in the proceedings before the ECtHR that the unexplained refusal of his request for a 
preliminary ruling breached Article 6 §1 ECHR. The Strasbourg Court found that there had been no viola-
tion of Article 6 §1 ECHR.   

The ECtHR addressed, for the fi rst time at length, the interaction between its case law on the scope 
of the requirement to give reasons for a refusal to refer a question to the CJEU for a preliminary ruling 
and the acceptance that a superior court may dismiss an application for appeal on the basis of summary 
reasoning. The ECtHR reminded, relying on Dhahbi v. Italy, that Article 6 §1 ECHR requires the domestic 
courts to give reasons, in light of the applicable law, for any decision including refusal to refer a question 
for a preliminary ruling. This is even more pertinent for the national courts against whose decisions there 
is no judicial remedy (Article 267 (3) TFEU). They must indicate why they have found that the question is 
irrelevant, that the EU law provision in question has already been interpreted by the CJEU, or that the cor-
rect application of EU law is so obvious as to leave no scope for any reasonable doubt. The Strasbourg Court 
added that the CJEU itself has ruled that the fi nal domestic courts are not obliged to refer a question regard-
ing the interpretation of EU law if the question is not relevant and if the answer to that question could not 
have any eff ect on the outcome of the case. The ECtHR has to verify whether the reasoning for not referring 
has been handled thoroughly. However, it is not for the ECtHR to examine any errors that might have been 
committed by the domestic courts in interpreting or applying the relevant law. 

Regarding the dismissal of an appeal by a superior court using summary reasoning, the ECtHR recalled 
its case law and reiterated that the courts of cassation comply with their obligation to provide suffi  cient 
reasoning when they take as their basis a specifi c legal provision, without further reasoning, in dismissing 
cassation appeals that do not have any prospects of success. The ECtHR confi rmed that this line of case 
law also applied in situations involving national courts against whose decisions there is no judicial remedy 
under national law (such as the Supreme Court in the instant case).     

Finally, the ECtHR took into account the Supreme Court’s explanation that it is inherent to a judgment 
in which the appeal in cassation is declared inadmissible or dismissed by application of and with reference 
to Section 80a or 81 of the Judiciary (Organisation) Act that there is no need to seek a preliminary ruling 
since the matter did not raise a legal issue that needed to be determined. The Strasbourg Court accepted 
that the summary reasoning contained in such a judgment implies an acknowledgement that a referral to 
the CJEU could not lead to a diff erent outcome in the case. The ECtHR concluded that no issue of principle 
arises under Article 6 §1 ECHR when an appeal in cassation that includes a request for referral is declared 
inadmissible or dismissed with summary reasoning where it is clear from the circumstances of the case – as 
in the instant case – that the decision is neither arbitrary nor otherwise manifestly unreasonable. One can, 
however, debate whether the ECtHR was entirely in line with the requirements set in Dhahbi v. Italy.  

ɹɳ Baydar v. the Netherlands, No. ɶɶɴɹɶ/ɲɵ, ɳɹ.ɵ.ɳɱɲɹ.   
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Deductions to be drawn from the Baydar judgment 

This compromise between, on the one hand, the obligation to give reasons and, on the other hand, rejecting 
an appeal with summary reasoning in the interests of effi  ciency seems reasonable. The Strasbourg Court has 
not jeopardised its strict rules about the need for judicial reasoning, nor has it made the practice of summary 
judgments void. Rather, it has set certain conditions wherein it is acceptable to omit a through presentation 
of reasoning by taking into account the domestic legislation and practice. Also important is that the ECtHR 
reiterated the case law of the CJEU confi rming that the fi nal domestic courts are not obliged to refer a ques-
tion of the interpretation of EU law raised before them if the question is not relevant – that is to say, if the 
answer to that question, whatever it may be, could not have any eff ect on the outcome of the case.*83 This 
has to be decided and reasoned by the respective domestic court. 

Since there are further cases pending before the Strasbourg Court that pertain to refusal of supreme and 
even constitutional courts to refer a case to the CJEU for a preliminary ruling,*84 it remains to be seen whether 
the Baydar case law will be further developed and whether the Strasbourg Court can manage to maintain bal-
ance between the obligation to give reasons for a referral and acceptance that superior courts can dismiss an 
application on the basis of laconic reasoning. 

It is to be added that the situation might become more nuanced once Protocol No. 16 of the ECHR is 
made of eff ective use and the national courts can refer also questions of interpretation to the Strasbourg 
Court, although there is no obligation for the superior courts to make use of this possibility. 

2.3. The ECtHR itself and reasoning: 
Good or bad example now and in the future? 

In the context of importance for judicial reasoning, one could ask how the ECtHR can require the Member 
States to provide reasons while at the same time not living up to the same standards.*85    

This question may arise also as to some other aspects of the rights (to a fair trial) guaranteed by Article 
6 ECHR. An example is the duty to render justice within reasonable time: the Strasbourg Court regularly 
request that domestic courts honour this requirement, whereas it is not rare for proceedings in front of the 
Strasbourg Court not to meet the standard of reasonable time set by the same court for other jurisdictions.  

It has been suggested that the ECtHR, the most visible human rights actor in Europe, should be a cham-
pion of procedural justice in its own proceedings and judgments and deliver procedural justice in order to 
improve applicants’ satisfaction and self-worth and to gain compliance and strengthen the legitimacy of the 
ECtHR, which is inextricably linked to the legitimacy of human rights in Europe.*86

As demonstrated above, scholars have argued that a court’s authority ‘ultimately rests on giving per-
suasive legal reasons in support of […] [its] holdings’.*87 The same should indeed apply to the CJEU as well 
as to the ECtHR. 

Equally, as seen above, the ECHR imposes a general obligation on the Strasbourg Court to give reasons for 
its judgments, as well as decisions. Yet there are some important judicial steps that the Strasbourg Court takes 
that are not reasoned. Practitioners and academics alike have criticised this practice. Within scholarly circles 
in addressing the level of international human rights protection, as well as at intergovernmental conferences, 
it has been voiced that the practice of the ECtHR not to reason the decisions of the Grand Chamber panel and 
the limited reasoning for dismissing an application by the single judge can be seen as problematic.*88 

ɹɴ Lucio Cesare Aquino v. Belgische Staat, C-ɴ/ɲɷ, ECLI:EU:C:ɳɱɲɸ:ɳɱɺ, ɲɶ.ɴ.ɳɱɲɸ. 
ɹɵ Examples: Repcevirág Szövetkezet v. Hungary, No. ɸɱɸɶɱ/ɲɵ, application communicated to the Hungarian Gover nment 

on ɲ.ɺ.ɳɱɲɶ; Harisch v. Germany, No. ɶɱɱɶɴ/ɲɷ, application communicated to the German Government on ɷ.ɳ.ɳɱɲɸ.   
ɹɶ See Helena De Vylder. Stensholt v. Norway: Why single judge decisions undermine the Court’s legitimacy. – Stras-

bourg Observers blog, ɳɹ.ɶ.ɳɱɲɵ. Available at https://strasbourgobservers.com/ɳɱɲɵ/ɱɶ/ɳɹ/stensholt-v-norway-why-
single-judge-decisions-undermine-the-courts-legitimacy-ɳ/ (most recently accessed on ɸ.ɶ.ɳɱɲɹ). 

ɹɷ Eva Brems, Laurens Lavrysen. Procedural justice in human rights adjudication: The European Court of Human Rights. – 
Human Rights Quarterly ɴɶ (ɳɱɲɴ) / ɲ (February), pp. ɲɸɷ–ɳɱɱ. – DOI: https://doi.org/ɲɱ.ɲɴɶɴ/hrq.ɳɱɲɴ.ɱɱɱɱ.

ɹɸ Vlad Perju. Reason and authority in the European Court of Justice. – Virginia Journal of International Law ɵɺ (ɳɱɱɺ) / ɳ, 
pp. ɴɱɹ–ɴɸɸ (Boston College Law School Legal Studies Research Paper No. ɲɸɱ), on p. ɴɳɳ. Available also from SSRN, via 
https://ssrn.com/abstract=ɲɴɳɵɴɴɴ (most recently accessed on ɶ.ɶ.ɳɱɲɹ).

ɹɹ For example, in the Izmir Declaration, about the future of the ECtHR. Under point ɳ (e) of the section entitled ‘The Court’, 
states expressed the wish to have ‘decisions of the panels of fi ve judges to reject requests for referral of cases to the Grand 
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Even though there are currently over 55,000 applications pending in front of the Strasbourg Court*89, 
an individual’s rights should not be jeopardised for the sake of effi  ciency. 

In this respect, the dissenting judges in the case Burmych and Others v. Ukraine draw attention to 
the following: ‘We agree that the Court is called upon to fi nd appropriate judicial ways to ease the backlog 
problem that is causing serious delays in providing remedy to individual human rights violations. However, 
the Convention grants individuals the right of access to this Court (Article 34), which means that a properly 
submitted application must be the subject of a judicial decision.’*90 

As to the practice of the panel of the Grand Chamber of not giving reasons for its decisions to accept 
or reject requests that cases be referred to the Grand Chamber, this practice is based on Article 45 ECHR, 
with provisions added by Protocol No. 11 to the ECHR, by which giving reasons is required only for judg-
ments and for decisions declaring applications admissible or inadmissible. Paragraph 105 of the explana-
tory report on Protocol No. 11 states that Article 45 ECHR ‘does not concern decisions taken by the panel of 
fi ve judges of the Grand Chamber in accordance with Article 43’. It should also be noted that Rule 73 §2, in 
fi ne, of the Rules of Court states that ‘[r]easons need not be given for a refusal of the request [for referral]’. 
Since its creation with the entry into force, in November 1998, of Protocol No. 11 to the ECHR, the panel 
has examined thousands of referral requests and has therefore developed a series of guiding principles that 
have come to be accepted by it over the years.*91 Nevertheless, for some time now, the composition of the 
fi ve-judge panel for each decision that has been made regarding requests for referral is made public. 

The Court has created more effi  ciency thanks to the fi ltering capacity of the single judges, which was 
introduced in 2010 through Protocol No. 14 to the ECHR. Over the years, around 75–90% of pending appli-
cations have been decided by single judges, but this number has diminished lately in favour of other for-
mations as the single-judge fi ltering mechanism has off ered a very effi  cient ‘one in, one out’ system of 
processing of incoming applications. This should not, however, in its own right justify lack of reasoning in 
individual decisions. From the introduction of the single-judge procedure, the ECtHR had been applying 
an increasingly summary procedure to deal with the large backlog of tens of thousands of cases. Applicants 
have received a decision letter rejecting complaints in a global manner. Unmotivated decisions can, how-
ever, easily create a feeling of arbitrariness even when there is no arbitrariness behind it. People whose 
applications are rejected by single-judge decisions expect clarity and reasoning. Therefore, after having 
eliminated the backlog, the ECtHR adopted, as of June 2017, a new procedure that allows more detailed 
reasoning to be given in single-judge decisions. This was done also in order to respond to the suggestion 
made in 2015 by the State Parties at the High Level Conference in Brussels on the ECHR, which welcomed 
the ECtHR’s intention to provide brief reasons for the inadmissibility decisions of a single judge and invited 
it to do so as of January 2016.*92 Instead of a decision letter, applicants now receive a decision of the Stras-
bourg Court sitting in single-judge formation in one of the Court’s offi  cial languages and signed by a single 
judge, accompanied by a letter in the relevant national language. The decision includes, in many cases, 
reference to specifi c grounds for inadmissibility. However, the ECtHR continues to issue global rejections 
in some cases – for example, where applications contain numerous ill-founded, misconceived, or vexatious 
complaints. Although this still may not satisfy everyone, it is an important step forward. The Strasbourg 
Court has admitted that it needs to ‘strike a balance between addressing a legitimate concern about the lack 
of individualized reasoning and maintaining an effi  cient process for handling inadmissible cases so as not 
to divert too many resources from examining potentially well-founded cases’.*93  

Chamber […] clearly reasoned’, as they considered such a development to contribute to ‘avoiding repetitive [referral] requests 
and ensuring better understanding of Chamber judgments’. 

ɹɺ From statistics for pending applications as of ɴɲ.ɶ.ɳɱɲɹ, available on the Web site of the ECtHR, at https://www.echr.coe.
int/Documents/Stats_pending_month_ɳɱɲɹ_BIL.pdf (most recently accessed on ɳɺ.ɷ.ɳɱɲɹ). 

ɺɱ Joint dissenting opinion of judges Yudkivska, Sajó, Bianku, Karakas, De Gaetano, Laff ranque, and Motoc. Burmych and 
Others v. Ukraine [GC], No. ɵɷɹɶɳ/ɲɴ et al., ɲɳ.ɲɱ.ɳɱɲɸ, para. ɹ. 

ɺɲ For further details, see the following Note of the Strasbourg Court: The general practice followed by the Panel of the Grand 
Chamber when deciding on requests for referral in accordance with Article ɵɴ of the Convention, ɳɱɲɲ. Available on the Web 
site of the ECtHR at https://www.echr.coe.int/Documents/Note_GC_ENG.pdf (most recently accessed on ɸ.ɶ.ɳɱɲɹ). 

ɺɳ High-level conference on the ‘implementation of the European Convention on Human Rights, our shared responsibility’. 
Brussels Declaration, ɳɸ March ɳɱɲɶ, Action Plan: A. Interpretation and application of the Convention by the Court, ɲ c). 
Available at https://www.echr.coe.int/Documents/Brussels_Declaration_ENG.pdf (most recently accessed on ɸ.ɶ.ɳɱɲɹ). 

ɺɴ Press release of the Strasbourg Court: Launch of new system for single judge decisions with more detailed reasoning, ECHR 
ɲɹɱ (ɳɱɲɸ), ɲ.ɷ.ɳɱɲɸ. Available at https://www.penalecontemporaneo.it/upload/CeduENGɱɲɱɷɲɸ.pdf (most recently 
accessed on ɸ.ɶ.ɳɱɲɹ). 
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With Protocol No. 16 ECHR, which enables superior national jurisdictions to seek from the ECtHR an 
advisory opinion on the interpretation of the ECHR, entering full application soon, the Strasbourg Court 
has adopted new rules to supplement its Rules. According to Rule 874, para. 2, if the Grand Chamber, while 
considering the requests for advisory opinion, decides that a request is not within its competence, it shall so 
declare in a reasoned decision. 

3. Lessons to learn for the Estonian legal system 
3.1. Reasoning versus leave to appeal in the Supreme Court of Estonia 

A constitutional right to a reasoned judgment? 

According to §15 of the Estonian Constitution*94, everyone whose rights and freedoms have been violated 
has the right of recourse to the courts. Everyone is entitled to petition the court that hears his or her case to 
declare unconstitutional any law, other legislative instrument, administrative decision, or measure that is 
relevant in the case.  

It is no secret that the ECHR has been a source of inspiration and a useful example for the ‘Fundamen-
tal Rights’ chapter of the Estonian Constitution.*95 Therefore, also the commentary to §15 of the Constitution 
applies the ECtHR case law and stresses that the reasoning of a judgment is determined through the nature 
and circumstances of the case.*96 According to Estonian constitutional doctrine, which speaks of a right to 
reasoned judgment, the judicial reasoning depends upon what the parties have stated during the proceed-
ings, whether the court is the fi rst-instance one or a jurisdiction of higher instance, and how detailed are 
the applicable norms.*97

The reasoning of a judgment is important for guaranteeing the right to appeal, maintaining judicial 
peace, convincing parties who have no understanding of legal issues, and guaranteeing the unity and 
 continuity of judicial decision-making.  

The duty to give reasons as refl ected in Estonian codes of procedure 

The need to present reasoning and the components that make up the reasoning for a judgment are often 
listed in procedural codes. According to §157 of the Code of Administrative Court Procedure*98, a judgment 
must be in conformity with the law and state its reasons. A judgment is composed of an introduction, an 
operative part, explanations, a descriptive part, and reasons. Reasons for the judgment must state facts, 
the evidentiary items that the court relies on in declaring those facts proved, reasons for which the court 
considers certain evidence to be unreliable or irrelevant, reasons the court has declared some facts generally 
known, why the court does not agree with the assertions of the participants in the proceedings, the law 
applied by the court, and conclusions of the court.*99 If the application is dismissed and the reasons have 
already been provided in the contested administrative act or the decision made upon challenge in respect 
of this act and the court follows those reasons, the court does not need to repeat the reasons in its judgment 
and may state that it agrees with said reasons. Rulings are in principle subject to the provisions regarding 
judgments.*100 If the circuit court annuls the judgment of an administrative court and does not return the 
matter, it must state its opinion on each submission.*101 If the circuit court adopts an opinion that diff ers 
from that of the administrative court, it must state its reasons. If the circuit court upholds the judgment of 

ɺɵ Adopted by referendum on ɳɹ.ɷ.ɲɺɺɳ, RT ɲɺɺɳ, ɳɷ, ɴɵɺ, with entry into force on ɴ.ɸ.ɲɺɺɳ. 
ɺɶ For discussion in detail, see Julia Laff ranque. Euroopa Inimõiguste Kohus ja Eesti õigus [‘The European Court of Human 

Rights and Estonian Law’]. Tallinn: Juura ɳɱɲɸ, p. ɲɸ. 
ɺɷ Madis Ernits et al. (eds). Eesti Vabariigi Põhiseadus, Kommenteeritud väljaanne [‘The Constitution of the Republic of 

Estonia: A Commentary’], Chapter II, §ɲɶ. Tallinn: Juura ɳɱɲɸ, para. ɴɵ.  
ɺɸ Ibid., para. ɴɵ. 
ɺɹ Code of Administrative Court Procedure, adopted ɳɸ.ɲ.ɳɱɲɲ, RT I, ɳɴ.ɳ.ɳɱɲɲ, entry into force ɲ.ɲ.ɳɱɲɳ. 
ɺɺ Ibid., para. ɲɷɶ. 
ɲɱɱ Subsection ɲɸɹ (ɴ) of the Code of Administrative Court Procedure.
ɲɱɲ About the circuit court judgment, see §ɳɱɲ Code of Administrative Court Procedure.  
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the administrative court without divergence from it, the circuit court is not required to state reasons for its 
judgment. In such a case, the circuit court must state that it agrees with the reasons given by the adminis-
trative court. The circuit court may also add the reasoning, if necessary. The circuit court may also enter a 
judgment in simplifi ed proceedings. 

Similarly, the Code of Criminal Procedure*102 states specifi c requirements for reasoning, with regard 
to conclusions of a judgment of conviction and of acquittal, and it also speaks about reasoned orders and 
procedural decisions of a court in criminal matters.*103 Likewise, the Code of Misdemeanour Procedure*104 
sets requirements for a reasoned ruling, on issues to be adjudicated upon in making of a court judgment, 
and on contents of court judgments, also addressing the circuit court judgment.

In the Code of Civil Procedure*105, dealing with civil court procedure, the requirements for a judicial 
decision are set by §§ 434–444. The code also regulates some exceptions: when the court can omit reason-
ing from its judgment during the simplifi ed proceedings. 

All codes of procedure include a description of the structure of the judgment of the supreme court (which 
in Estonia is at the same time supreme administrative court, constitutional court, and court of cassation 
for civil and criminal matters).*106 The Code of Criminal Procedure, as well as the Code of Misdemeanour 
Procedure, sets particular requirements for the introduction and also reasoning of the Supreme Court judg-
ment.*107 In general, the same rules applied for the county court / respective administrative court (court 
of fi rst instance) judgment are pertinent, with some additional information in the introductory part of the 
judgment (e.g., naming the person who has lodged the appeal in cassation). If the Supreme Court changes 
the judgment of lower courts, integral text for the operative part has to be produced. The descriptive part 
is followed by reasons, which need to include conclusions and laws that the Supreme Court has applied, as 
well as the issues that the Supreme Court fi nds were wrongly addressed by the lower courts. In the case of 
the Supreme Court annulling the judgment of a lower court, the Supreme Court must state its position on all 
assertions, objections, and points of procedure in relation to which the circuit court would have to express its 
position. If the Supreme Court does not alter the judgment of a lower court and concurs with it, it does not 
have to restate the reasoning of the lower court and does not need to state the reasons for its own judgment. 
In such a case, the Supreme Court must state that it agrees with the reasons given in the judgment of the 
circuit court. If necessary, it may, how ever, add its own motives. Where a valid reason for this exists, particu-
larly in simplifi ed pro ceedings, the Supreme Court may, when it dismisses the appeal in cassation, enter a 
judgment that consists solely of the operative part. The Supreme Court does not establish facts. 

The Constitutional Review Court Procedure Act, which provides for the competence of the Supreme 
Court as the court of constitutional review, states that a judgment shall be reasoned.*108 The Supreme Court 
can also give opinions, which also must be reasoned.*109

Judgments of the Supreme Court enter into force as of the date they are made public and are not subject 
to appeal.

The Supreme Court’s interpretation of the scope of lower courts’ duty to give reasons 

The Supreme Court of Estonia has in its turn interpreted the obligation to give reasons as an obligation of 
a court to give in the reasoning part of the judgment clear and exhaustive explanations about the operative 
part.*110 These explanations need to be non-contradictory*111 and convincing so that the reader can follow 
the proceeding of judicial reasoning based on the inner belief of a judge. The judgment should reveal how 
and on the basis of which evidence the court came to its conclusions (this applies to both civil and criminal 

ɲɱɳ Code of Criminal Procedure, adopted ɲɳ.ɳ.ɳɱɱɴ, RT I ɳɱɱɴ, ɳɸ, ɲɷɷ, entry into force ɲ.ɸ.ɳɱɱɵ.
ɲɱɴ Code of Criminal Procedure §ɴɱɶɲ and §§ ɴɱɷ, ɴɲɲ–ɴɲɵ, ɴɵɳ.    
ɲɱɵ Code of Misdemeanour Procedure, passed ɳɳ.ɶ.ɳɱɱɳ, RT I ɳɱɱɳ, ɶɱ, ɴɲɴ, entry into force ɲ.ɺ.ɳɱɱɳ. See, in particular, 

§§ ɵɹ, ɲɱɹ–ɲɲɳ, ɲɶɴ.
ɲɱɶ Code of Civil Procedure, adopted ɳɱ.ɵ.ɳɱɱɶ, RT I ɳɱɱɶ, ɳɷ, ɲɺɸ, entry into force ɲ.ɲ.ɳɱɱɷ. 
ɲɱɷ Section ɷɹɺ of the Code of Civil Procedure; Section ɳɴɲ of the Code of Administrative Court Procedure. 
ɲɱɸ Section ɴɷɴ of the Code of Criminal Procedure; Section ɲɸɷ of the Code of Misdemeanour Procedure. 
ɲɱɹ Constitutional Review Court Procedure Act, adopted ɲɴ.ɴ.ɳɱɱɳ, RT I ɳɱɱɳ, ɳɺ, ɲɸɵ, entry into force ɲ.ɸ.ɳɱɱɳ, §ɶɸ (ɴ). 
ɲɱɺ Constitutional Review Court Procedure Act, §ɶɺ¹ (ɴ) (as added in RT I ɳɱɱɶ, ɷɹ, ɶɳɵ, with entry into force on ɳɴ.ɲɳ.ɳɱɱɶ). 
ɲɲɱ Supreme Court of Estonia judgments in case No. ɴ-ɲ-ɲ-ɲɱ-ɲɲ, ɲ.ɸ.ɳɱɲɲ and case No. ɴ-ɴ-ɲ-ɲɵ-ɲɶ, ɳɸ.ɶ.ɳɱɲɶ.
ɲɲɲ Supreme Court of Estonia. Judgment in case No. ɳ-ɲɶ-ɲɹɶɹɳ/ɵɸ, ɳɳ.ɲɲ.ɳɱɲɸ.



Julia Laffranque

(Just) Give Me a Reason …

28 JURIDICA INTERNATIONAL 27/2018

cases).*112 The operative part and the reasoning must not be mutually contradictory. In criminal cases in 
a situation of ‘word against word’, the reasoning must be particularly thorough.*113 The Supreme Court of 
Estonia has added also that copying the observations of the opposing party as the reasoning for the judg-
ment is not presenting grounds to annul the judgment. Nevertheless, for the sake of an objective and fair 
trial, one has to avoid such reasoning. When the court agrees with the submissions by a party and uses them 
as part of its reasoning, it has to say so.*114 Likewise, the Supreme Court does not forbid an administrative 
court to use the reasoning of the administrative body that fi rst ruled on the dispute. Nevertheless, if the 
applicant has contested the evidence, the court has to examine the evidence itself and give answer to the 
new arguments of the parties.*115 This applies also to the arguments that have already been used in admin-
istrative proceedings but have not been answered by the administrative body. The court needs to explain 
why it does not agree with the party’s submissions. 

As to the court of appeal, the Supreme Court has stated that the appellate court has to explain the argu-
ments in its judgment that diff er from the fi rst-instance court judgment.*116 Furthermore, the appellate 
court has to explain why it does not accept the evidence provided by the parties*117 and state the evidence on 
which it has based its reasoning.*118 

However, in addressing civil matters the Supreme Court has said that an operative part of a judgment 
has to be understandable and enforceable even without the rest of the text of the judgment.*119

The Supreme Court has stressed that the legal arguments of the reasoning of a court should not be a sur-
prise to the parties and has to be reasonably foreseeable by them.*120 The Supreme Court has also emphasised 
that if a circuit court decides on the basis of the same evidence to make a judgment completely opposite the 
fi rst-instance court’s, it has to apply higher standards of reasoning.*121 This has also been refl ected in the 
ECtHR case law concerning Estonia.*122 There are a few other cases that have been decided by the Stras-
bourg Court too that are related directly or indirectly to the obligation of Estonian courts to give reasons. 

The duty of Estonian courts to give reasons as seen by the Strasbourg Court 

The ECtHR has criticised an Estonian county court for not giving suffi  cient reasons for its decision to use 
simplifi ed proceedings and not hear the applicant.*123 The Strasbourg Court, while accepting the need for 
simplifi ed proceedings in certain circumstances and cases, emphasised, however, that the obligation under 
Article 6 §1 ECHR for the domestic courts to give reasons applied not only for judgments but also for major 
procedural decisions issued in the course of the proceedings. In another case, the ECtHR found a violation 
of Article 6 ECHR for, among other reasons, the circuit court having not been able to correct the reasoning-
lacking fi rst-instance court judgment.*124 Considering the adjudication about legal fees in a plea-bargain 
settlement procedure, the ECtHR was not satisfi ed with the Estonian court having made no decision on the 
applicants’ claim for legal costs; therefore, Article 6 ECHR was deemed breached.*125 

ɲɲɳ Supreme Court of Estonia. Judgment in case No. ɳ-ɲɱ-ɵɴɺɶ/ɲɱɸ, ɲɴ.ɲɲ.ɳɱɲɸ; Supreme Court of Estonia. Judgment in case 
No. ɴ-ɲ-ɲ-ɸɶ-ɲɵ, ɳɷ.ɲɲ.ɳɱɲɵ. 

ɲɲɴ Supreme Court of Estonia. Judgment in case No. ɴ-ɲ-ɲ-ɳɷ-ɲɴ, ɳɱ.ɴ.ɳɱɲɴ. 
ɲɲɵ Supreme Court of Estonia. Judgment in case No. ɴ-ɴ-ɲ-ɸɷ-ɳɵ, ɲɸ.ɴ.ɳɱɲɶ. 
ɲɲɶ Supreme Court of Estonia. Judgment in case No. ɴ-ɴ-ɲ-ɳɸ-ɲɵ, ɳ.ɷ.ɳɱɲɵ. 
ɲɲɷ Supreme Court of Estonia. Judgment in case No. ɴ-ɴ-ɲ-ɸɲ-ɲɵ, ɲɳ.ɴ.ɳɱɲɶ.
ɲɲɸ Supreme Court of Estonia. Judgment in case No. ɴ-ɴ-ɲ-ɲɳ-ɺɹ, ɲɱ.ɵ.ɲɺɺɹ; Supreme Court of Estonia. Judgment in case 

No. III-ɴ/ɲ-ɴ/ɺɶ, ɲɸ.ɳ.ɲɺɺɶ.
ɲɲɹ Supreme Court of Estonia. Judgment in case No. ɴ-ɴ-ɲ-ɵ-ɺɺ, ɲɺ.ɳ.ɲɺɺɺ. 
ɲɲɺ Supreme Court of Estonia. Judgment in case No. ɳ-ɲɶ-ɲɳɹɴɸ/ɵɹ, ɳɶ.ɲɱ.ɳɱɲɸ. 
ɲɳɱ Supreme Court of Estonia judgment in case No. ɴ-ɴ-ɲ-ɶɹ-ɲɴ, ɹ.ɲɲ.ɳɱɲɴ and in case No. ɴ-ɴ-ɲ-ɳɶ-ɲɵ, ɲɳ.ɷ.ɳɱɲɵ. 
ɲɳɲ Supreme Court of Estonia judgment in case No. ɴ-ɲ-ɲ-ɲɵ-ɲɵ, ɴɱ.ɷ.ɳɱɲɵ.
ɲɳɳ Kashlev v. Estonia, No. ɳɳɶɸɵ/ɱɹ, ɳɷ.ɵ.ɳɱɲɷ.
ɲɳɴ Pönka v. Estonia, No. ɷɵɲɷɱ/ɲɲ, ɹ.ɲɲ.ɳɱɲɷ. 
ɲɳɵ Rummi v. Estonia, No. ɷɴɴɷɳ/ɱɺ, ɲɶ.ɲ.ɳɱɲɶ. 
ɲɳɶ Leuska and Others v. Estonia, No. ɷɵɸɴ/ɲɲ, ɸ.ɲɲ.ɳɱɲɸ. 
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The mechanism of leave to appeal in the Estonian Supreme Court 

As far as access to the Supreme Court is concerned, then in civil, criminal, and administrative cases there 
exists a leave-to-appeal system in a sense.*126 It is not classical leave to appeal in stricto sensu, in which a 
court has to give prior permission before a legal remedy can be used. The freedom of parties to lodge cassa-
tion appeals remains untouched. However, the Supreme Court can refuse to open proceedings on appeal. 
This leave-to-appeal system does not exist for constitutional review matters, which are anyway mostly initi-
ated by the regular courts, as there is no individual constitutionality claim possible except in exceptional 
circumstances wherein no other remedy exists to protect the fundamental rights at issue. According to the 
Courts Act, acceptance of matters that fall within the jurisdiction of the Supreme Court for proceedings shall 
be decided on by a panel of at least three members of the Supreme Court on the basis provided for by law 
regulating judicial procedure.*127 A matter is accepted for proceedings if the hearing thereof is demanded 
by at least one justice of the Supreme Court. This leave to appeal is also called opening of proceedings on an 
appeal in cassation or acceptance/refusal of an appeal in cassation by a ruling. It is in a nutshell character-
ised by the various codes of procedure as follows*128: the Supreme Court, acting as a panel of three members, 
decides, without summoning the participants of the proceedings. The Supreme Court opens proceedings 
on an appeal in cassation if (at least one justice of) the Supreme Court*129 thinks that 1) the positions stated 
in the appeal warrant the conclusion that the circuit court has incorrectly applied a rule of substantive law 
or has signifi cantly infringed the rules of court procedure, which has resulted or could have resulted in an 
incorrect judgment being entered, and, 2) regardless of the fi rst condition, if a decision on the appeal is of 
considerable importance from the point of view of ensuring legal certainty or elaboration and uniformity 
of the approach in the case law of the courts. The leave to appeal in cassation is refused if the Supreme 
Court is convinced that none of the above-mentioned grounds exists for the opening of proceedings on the 
appeal. The Code of Civil Procedure lists the grounds for determining that the circuit court has signifi cantly 
infringed the rules of procedure.*130 In civil cases, the Supreme Court need not accept an appeal in cassation 
fi led in a matter of a proprietary claim if the appellant in cassation contests the judgment of the circuit court 
to an extent less than ten times the minimum monthly wage established by the Government of the Republic. 
In administrative cases, proceedings are not required to be opened on the appeal also in the event that the 
Supreme Court is convinced that it will be impossible to achieve the aim of the appeal by conducting the 
proceedings. As of rather recently, a new condition has been added – namely, if the impingement on the 

ɲɳɷ The possibility to decide whether to adjudicate a case exists in Estonian law under certain rules also for the courts of lower 
instance – for example, as far as the examination of whether the application has prospects of succeeding or whether the 
objective sought by the plaintiff  could not be achieved by the action is concerned. See §§ ɴɸɲ (ɳ) and ɵɳɴ (ɳ) of the Code of 
Civil Procedure. For detailed discussion, see the following two analyses of legal practice of Estonian courts carried out by 
the Supreme Court research department: Margit Vutt. Hagi menetlusse võtmisest keeldumine või läbi vaatamata jätmine 
õigusliku perspektiivituse tõttu, Kohtupraktika analüüs [‘Refusing to accept an action or not taking cognisance of an action 
since it lacks a legal perspective: Case law analysis’]. Tartu: Riigikohus ɳɱɲɳ; for administrative law, Liina Kangur. Kaebuse 
ilmselge põhjendamatus [‘Clear unfoundedness of an appeal’]. Tartu: Riigikohus. These issues will not be examined in the 
current paper, as these decisions, under the law, including case law, mostly an elevated requirement of particularly solid 
reasoning, are mostly appealable, are not related to the duty of the fi nal court to refer an EU law interpretation question to 
the CJEU, and would most likely not involve the issues of validity of EU law either (when all courts have the duty to refer).

ɲɳɸ Courts Act, adopted ɲɺ.ɷ.ɳɱɱɳ, RT I ɳɱɱɳ, ɷɵ, ɴɺɱ, entry into force ɳɺ.ɸ.ɳɱɱɳ, §ɳɷ (ɳ).
ɲɳɹ Code of Civil Procedure, adopted ɳɱ.ɵ.ɳɱɱɶ, RT I ɳɱɱɶ, ɳɷ, ɲɺɸ, entry into force ɲ.ɲ.ɳɱɱɷ. 
  Section ɷɸɺ of the Code of Civil Procedure; Section ɳɲɺ of the Code of Administrative Court Procedure; Section ɴɵɺ of the 

Code of Criminal Procedure; Section ɲɷɱ of the Code of Misdemeanour Procedure.
ɲɳɺ This requirement is expressis verbis added to §ɴɵɺ of the Code of Criminal Procedure and is also stipulated in general terms 

in §ɳɷ of the Courts Act and in detail in the Rules of the Supreme Court – Riigikohtu kodukord, from ɳɲ.ɳ.ɳɱɱɷ, as amended 
in ɳɱɱɹ, ɳɱɱɺ, and ɳɱɲɳ, RT III, ɲɺ.ɷ.ɳɱɲɳ, ɵ.   

ɲɴɱ Section ɷɷɺ of the Code of Civil Procedure states: 
A circuit court has materially violated a provision of procedural law in making a judgment, if at least one of the following 

circumstances become evident:
ɲ) the principle of legal hearing or the public nature of proceedings has been violated;
ɳ) the court judgment concerns a person who was not summoned to court pursuant to law;
ɴ) the matter was adjudicated by an unlawful court panel, including a court panel containing a judge who should have 

removed himself or herself;
ɵ) a party was not represented in the proceeding pursuant to law and the party had not approved such representation 

in the proceeding;
ɶ) the judgement is not reasoned to a signifi cant extent.
The Supreme Court may also deem a violation not specifi ed in Subsection (ɲ) of this Section to be a material violation of 

a provision of procedural law if the violation could aff ect the result of adjudication of the matter in the circuit court.
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right that the appeal is intended to protect is a minor one and the law would permit the matter to be heard 
by way of simplifi ed proceedings, the Supreme Court opens proceedings on the appeal only if the decision 
of the Supreme Court holds fundamental importance from the point of view of uniform application of the 
law or of development of law.*131 If an appeal in cassation is clearly justifi ed or clearly unjustifi ed, the deci-
sion on acceptance of the appeal in cassation or rejection of the appeal may be made without sending the 
appeal in cassation to the other persons. The opening of proceedings on an appeal in cassation, or refusal 
to open such proceedings, is formalised as a ruling of the Supreme Court. The ruling to give or refuse leave 
to appeal sets out the legal basis for the granting or refusal of leave to appeal. This usually consists of one 
sentence with reference to a relevant article of a respective procedural code. The following is an example: 
‘On the basis of §344 (5) of the Code of Criminal Procedure, not opening proceedings on appeal in cassation 
of X.Y.’ No further reasoning is present. A copy of the ruling is sent to all participants in the proceedings 
either by the Supreme Court or, since 1.9.2011 in criminal cases wherein the fi le is sent back to the county 
court, by the county court. The ruling is fi nal. In cases of refusal, the fi le is returned to the relevant court. 
The outcome is published on the website of the Supreme Court without delay. 

Polemics and numbers surrounding the leave-to-appeal system 

I will not elaborate on the reasons for which the leave-to-appeal system was created historically for the 
Supreme Court. It goes without saying that one of the aims was (and is) to optimise the work of the Supreme 
Court and to concentrate on important cases and, if need be, on remedying serious errors of other courts. 
In general, the leave-to-appeal system at the Supreme Court level has now become more or less accepted 
by the parties and legal community in Estonia, although some concerns have been voiced now and then 
as to the possible arbitrariness of such a mechanism.*132 It has to be noted that initially the three-member 
panel that decided on the leave to appeal was composed of one member each of three diff erent chambers 
(civil, criminal, and administrative) of the Supreme Court, with a six-month rotating basis. Nowadays the 
panel is composed of three judges within a single chamber for at least three months, while the president 
of the Supreme Court and a member of another chamber to be appointed by the president of the Supreme 
Court can have the right to participate in deciding on the leave to appeal. The law clerks and assistants 
also are involved in the process.*133 In 2017, during the Court en banc sitting,*134 one judge questioned the 
transparency of this system in comparison with the old leave-to-appeal panel, with the three-member panel 
composed of members of diff erent chambers, and asked whether the system creates frustration among the 
applicants. The president of the administrative law chamber of the Supreme Court answered that a three-
level court system does not mean that all cases have to be decided in three levels, that even nowadays the 
judges from other chambers of the Supreme Court can be involved in decision-making, although this is rare 
at the leave-to-appeal stage and more frequent at the decision-making stage. He added that for the general 
public it does not matter much whether the leave to appeal is decided upon within the chamber or by a 
panel with members from diff erent chambers; what matters is that the litigants would like to see reasons 
for refusal of leave to appeal. The president of the administrative law chamber revealed that in fact the 
judges do write down reasons, but only for themselves, which can be used in order to remember why in one 

ɲɴɲ See Amendments to the Code of Administrative Court Procedure, RT I, ɳɹ.ɲɲ.ɳɱɲɸ, ɲ – entry into force ɲ.ɲ.ɳɱɲɹ. 
ɲɴɳ See, for example, Peeter Ploompuu. Kas riigikohus kuritarvitab suvaõigust? [‘Is the Supreme Court abusing its discretion?’]. – 

Eesti Päevaleht, ɴɱ.ɲɲ.ɲɺɺɺ, about the leave to appeal in ownership reform cases involving unlawfully expropriated property. 
About leave to appeal and reasoning, see also Virgo Saarmets. Individuaalne konstitutsiooniline kaebus põhiseaduslikkuse 
järelevalve kohtus [‘Individual constitutional actions before the constitutional review court’]. – Juridica ɳɱɱɲ/ɷ, pp. ɴɸɷ–ɴɺɳ, 
among others, with regard to plans to reform constitutional review and create a separate constitutional court with a leave-
to-appeal system whereas the decisions to give or to refuse leave to appeal should be explained; Jaak Kirikal. Mitu kõrgemat 
kohut on Riigikohtus? [‘How many supreme courts does the Supreme Court include?’]. – Juridica ɲɺɺɹ/ɲɱ, pp. ɶɳɸ–ɶɴɲ, 
about the legitimacy of the panel that used to decide on leave to appeal before it was handed over to each chamber of the 
Supreme Court; Julia Vahing. Euroopa ühenduste kohtu ja Euroopa Liidu liikmesriikide kohtute ning Eesti kui võimaliku 
liikmesriigi kohtute vaheline koostöö [‘Co-operation between the Court of Justice of the European Communities, courts of 
the Member States of the European Union, and the courts of Estonia as a candidate state’]. – Juridica ɲɺɺɹ/ɶ, pp. ɳɶɱ–ɳɶɶ, 
about the problematic of no reasoning in a leave-to-appeal system in connection with referrals to the Luxembourg Court. 

ɲɴɴ See Rules of the Supreme Court, paras ɴɶ–ɴɹ. 
ɲɴɵ The Court en banc comprises all Estonian judges and is convened every year on the second Friday of February. The Court 

en banc discusses the problems of administration of justice and other issues concerning courts and the work of judges and 
elects members to the governing, administrative, disciplinary, and training bodies of judges; see §ɴɹ of the Courts Act.
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or another case leave to appeal was not granted. However, when these reasons should also be made public, 
then the leave-to-appeal system as a fi lter would lose its sense, and, regrettably, there are at the moment no 
alternative solutions in sight that are better than the current system.*135     

As for statistics, in 2017 the Supreme Court granted leave to appeal in civil cases for 196 out of 993 
claims that were examined. The corresponding numbers for the same year are for criminal cases 72 out of 
693 and for administrative cases 80 out of 921.*136

Leave to appeal to the Estonian Supreme Court 
as seen by the Strasbourg Court‘s predecessor 

In the case Aadu Oll v. Estonia,*137 the applicant claimed that his right to a fair trial (Article 6 ECHR) was 
violated because the Supreme Court of Estonia did not give any reasons when rejecting his appeal. The Euro-
pean Commission of Human Rights (the Commission) recalled that the right to appeal in civil cases does 
not feature among the rights and freedoms guaranteed by the ECHR. No provision of the ECHR requires an 
appeal to a supreme court; if a state makes provision for such an appeal, it is entitled to prescribe the rules 
by which this appeal shall be governed and fi x the conditions under which it may be brought. The Com-
mission concluded that an examination of whether leave to appeal shall be granted is only an examination 
addressing whether the conditions in the Code of Civil Procedure are satisfi ed. It does not amount to an 
examination of the merits of the appeal. When a supreme court determines, in a preliminary examination 
of a case, whether or not the conditions required for granting leave to appeal have been fulfi lled, it is not 
making a decision related to ‘civil rights and obligations’. The Commission hence found Article 6 ECHR not 
applicable.  

The ECtHR has not come back to this issue; it has considered the refusal of leave to appeal to the 
Supreme Court to be a fi nal decision of domestic remedy that has to be exhausted before application to the 
Strasbourg Court. Likewise, the CJEU has in a Swedish case decided that a national court whose decisions 
can be appealed only if the supreme court declares their appeal admissible is not a court against whose deci-
sion there is no judicial remedy.*138

3.2. Leave to appeal in the Supreme Court of Estonia 
and preliminary references to the Luxembourg Court 

Practice of Estonian courts asking for preliminary references from the CJEU in general 

According to the offi  cial statistics, as of the end of 2017, Estonian courts have since Estonia’s accession to 
the European Union (in 2004) made, in all, 25 references for preliminary rulings; 10 of them have been 
made by the Supreme Court and 15 by other courts*139, with both fi rst- and second-instance courts having 
made referrals.*140 The fi rst questions for a preliminary ruling by the CJEU were referred by the Supreme 
Court of Estonia in an administrative law case (on agricultural subsidies) in 2007.*141 The Supreme Court – 
in particular, the administrative chamber of the Supreme Court – had already, as it has continued to do, 
explained in detail on which occasions an Estonian court should request a reference for a preliminary ruling 

ɲɴɶ See Andrus Miilaste, Ivo Pilving in the Minutes of the Court en banc of ɺ–ɲɱ.ɳ.ɳɱɲɸ. Available at https://www.riigikohus.
ee/sites/default/fi les/Kohtunike_XVI_korralise_t%Cɴ%Aɵiskogu_protokoll_ɲɱ-ɱɳ-ɳɱɲɸ.pdf (in Estonian) (most recently 
accessed on ɹ.ɶ.ɳɱɲɹ). 

ɲɴɷ Statistics of the Supreme Court for ɳɱɲɸ, available on their Web site in the Estonian language at https://www.riigikohus.
ee/et/riigikohus/riigikohtu-tegevust-iseloomustav-statistika (most recently accessed on ɹ.ɶ.ɳɱɲɹ). 

ɲɴɸ Aadu Oll v. Estonia, European Commission of Human Rights, No. ɴɶɶɵɲ/ɺɸ, ɲ.ɸ.ɲɺɺɹ. 
ɲɴɹ Lyckeskog, C-ɺɺ/ɱɱ, ɳɱɱɳ, ɵ.ɷ.ɳɱɱɳ.   
ɲɴɺ Rapport Annuel. Activité Judiciaire, CJEU, ɳɱɲɸ, p. ɲɳɸ.  
ɲɵɱ See the updated list of all referrals made by the Estonian courts on the Web site of the Supreme Court of Estonia, available 

in Estonian at https://www.riigikohus.ee/et/eesti-kohtute-eelotsusetaotlused (most recently accessed on ɹ.ɶ.ɳɱɲɹ). In fact, 
as of May ɳɱɲɹ there have been, all told, ɳɷ referrals, ɲɱ from the Supreme Court and ɲɷ from lower jurisdictions. 

ɲɵɲ Ruling of the Supreme Court No. ɴ-ɴ-ɲ-ɺɶ-ɱɷ (JK Otsa Talu OÜ), ɲɵ.ɶ.ɳɱɱɸ. See also Julia Laff ranque. Riigikohtu hal-
duskolleegiumi Euroopa Kohtult eelotsuse küsimise kogemus [‘Experience of the Supreme Court in asking for a preliminary 
ruling’]. – Kohtute aastaraamat [‘The Courts Yearbook’], ɳɱɱɸ, pp. ɲɲɴ–ɲɳɳ. 
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from the CJEU.*142 The Supreme Court has had a leading role in giving guidance to the other Estonian 
courts on when and how to ask for preliminary references, as well as explained the acte clair doctrine. On 
the website of the Supreme Court, one can fi nd all the referrals from Estonian courts and their answers that 
are available thus far. There also have been useful materials*143 written in Estonia about preliminary refer-
ences, and continuous training of judges has been helpful in instructing Estonian judges in how to com-
municate with the Luxembourg Court. The topics of the Estonian references for preliminary rulings have 
covered mostly agriculture and customs issues. The Supreme Court has itself suggested a possible solution 
in a referral*144, and the Luxembourg Court has reformulated the questions in order to better understand 
the aim of the referral made by the Tallinn administrative court.*145 Although in many cases, such as that of 
the fi rst Estonian referral, the courts have themselves ex offi  cio initiated the preliminary rulings procedure, 
more and more often the representatives of the parties urge the courts to refer questions to the CJEU. 

Answering the request of the parties to refer the case to the CJEU 
in the Estonian Supreme Court as compared to the conditions of the Baydar judgment 

Already in 2006, the Supreme Court (civil law chamber) had to decide whether an application of a party to 
the court to request that court to ask for a preliminary ruling from the CJEU is an independent procedural 
request or instead part of a legal position of a party and part of interpretation and application of substantial 
law.*146 The Supreme Court favoured the latter approach. 

Now a situation can occur wherein a lawyer asks the court to refer questions to the Luxembourg Court 
but the court in its judgment refuses to do so and the Supreme Court, with one laconic sentence, does not 
give leave to appeal. How will this situation mesh with the requirement of the Strasbourg Court that the 
refusal to refer be reasoned?   

Can one deduce in these cases that the Supreme Court accepts the reasoning for non-referral given by 
the circuit court and that it is implicit from its well-developed case law addressing leave to appeal, such that 
no further reasoning is needed? As stressed above, under both EU law and ECtHR case law, the Supreme 
Court has no duty to refer if the question is irrelevant to the outcome of the case or if other C.I.L.F.I.T. 
criteria are met. In other words, if the circuit court has explained why it is irrelevant, the refusal of leave to 
appeal can easily be seen as a confi rmation of the circuit court standpoint by the Supreme Court. 

However, it gets more complicated if the circuit court has not dealt with the issue at all, if the issue is 
being raised for the fi rst time on cassation level, as in Baydar, where the applicant came up with the request 
for referral not even in his appeal before the Supreme Court but rather in his answers about his appeal in 
response to the advocate-general of the Supreme Court of the Netherlands – although the appeal court had 
addressed the EU law issues as such but not the specifi c request to refer to the CJEU. Then again, both the 
CJEU and the ECtHR have stressed that it is for the national court only and not for the parties to deter-
mine whether to refer or not. Can it hence be deduced that even if the appellate court has not examined the 
request and/or the concrete questions posed by the party in order to ask for a preliminary reference from 

ɲɵɳ See for example, the Supreme Court of Estonia judgment in case No. ɴ-ɴ-ɲ-ɸɵ-ɱɶ, ɳɶ.ɵ.ɳɱɱɷ, and, more recently, the Supreme 
Court of Estonia judgment in case No. ɴ-ɲɶ-ɲɲɹ/ɳɲ, ɳɸ.ɺ.ɳɱɲɸ. 

ɲɵɴ See Julia Laff ranque. Eelotsuse küsimine Euroopa Kohtult [‘References to the European Court of Justice’]. Tartu: Eesti 
Õiguskeskus ɳɱɱɶ. See also Julia Laff ranque. Euroopa Kohtu eelotsus Eesti kohtupraktika mõjutajana [‘Infl uence of the pre-
liminary ruling of the CJEU on Estonian case law’]. – Riigikogu Toimetised ɳɱɱɷ/ɲɵ, pp. ɹɴ–ɺɱ; Uno Lõhmus, Liina Teras. 
Euroopa Kohtust ja eelotsusemenetlusest [‘On the CJEU and preliminary references’]. – Riigikogu Toimetised ɳɱɱɷ/ɲɵ, 
p. ɹɳ.

ɲɵɵ Ruling of the Supreme Court No. ɴ-ɴ-ɲ-ɺɶ-ɱɷ (JK Otsa Talu OÜ), ɲɵ.ɶ.ɳɱɱɸ. However, the CJEU did not follow the suggestion 
made by the Supreme Court. See JK Otsa Talu, C-ɳɵɲ/ɱɸ, ɵ.ɷ.ɳɱɱɺ; see also Lembit Uibo. Euroopa Kohus ja Eesti tegemised 
[‘The European Court and Estonian activities’]. – Yearbook of the Ministry of Foreign Aff airs, ɳɱɲɱ, report available online 
in Estonian from the Ministry of Foreign Aff airs of Estonia, at: http://vm.ee/et/euroopa-kohus-ja-eesti-tegemised (most 
recently accessed on ɺ.ɶ.ɳɱɲɹ).   

ɲɵɶ Balbiino, C-ɶɷɱ/ɱɸ, ɵ.ɷ.ɳɱɱɺ; see also Tiina Pappel. Käänuline tee minu esimese eelotsuse taotluseni [‘The cumbersome 
road to my fi rst reference for a preliminary ruling’]. – Kohtute aastaraamat [‘The Courts Yearbook’], ɳɱɱɸ, pp. ɲɳɴ–ɲɳɶ; 
Uno Lõhmus. Eesti kohtute esimesed eelotsusetaotlused said lahenduse: Euroopa Kohtu ɵ. juuni ɳɱɱɺ. a otsused asjades 
C-ɳɵɲ/ɱɸ (JK Ots Talu) ja C-ɶɷɱ/ɱɸ (Balbiino) [‘The fi rst requests by the Estonian courts for a preliminary ruling have been 
answered: The judgment of the European Court of Justice in Case C-ɳɵɲ/ɱɸ (JK Otsa Talu) and C-ɶɷɱ/ɱɸ (Balbiino)’]. – 
Juridica ɳɱɱɺ/ɶ, pp. ɴɳɲ–ɴɳɸ.  

ɲɵɷ Supreme Court of Estonia, judgment in case No. ɴ-ɳ-ɲ-ɵ-ɱɷ, RT III, ɳɱɱɷ, ɲɳ, ɲɲɹ, ɴɱ.ɴ.ɳɱɱɷ. 
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the CJEU, the appellate court has taken notice of the EU law aspects and has, although not stating it expres-
sis verbis, obviously not found it necessary to refer? Is it enough to accept there being no further reasoning 
by the Supreme Court either and understand the Supreme Court’s dismissal as agreement with the appel-
late court? As seen above, the ECtHR has even in that case found no violation of Article 6 §1 ECHR. One has 
to note that under Estonian law, unlike in the Baydar case, in some obvious cases the Supreme Court does 
not need to send the appeal in cassation to other parties for their comments.   

But what if the circuit/appellate court has not at all dealt with the EU law, not even in substance, let 
alone talked about formulating questions to the CJEU? Can the applicant be allowed to raise EU law aspects 
at this late stage, in his or her appeal to cassation, and is the Supreme Court obliged to respond? What if 
in the meantime there have been developments in the EU law that were not there when the appellate court 
made its decision?

The Strasbourg Court has in its judgment in the case Baydar v. the Netherlands stated that in the con-
text of accelerated procedures within the meaning of Section 80a or 81 of the Judiciary (Organisation) Act 
of the Netherlands, no issue of principle arises under Article 6 §1 ECHR when an appeal in cassation that 
includes a request for referral is declared inadmissible or dismissed with summary reasoning where it is 
clear from the circumstances of the case that the decision is not arbitrary or otherwise manifestly unreason-
able.*147 Could this be understood as accepting also a laconic reference to a relevant legal base in the refusal 
of leave to appeal by the Estonian Supreme Court? Similarly to the Supreme Court of the Netherlands in the 
Baydar case, the Estonian Supreme Court can dismiss an application for appeal if this does not lead to a 
need for a determination of legal issues in the interests of legal uniformity and legal development.  

Or in these cases, which involve problematics of non-referral to the CJEU, should the Estonian Supreme 
Court make an exception and either add separate reasoning to the refusal of leave to appeal or grant the leave 
to appeal and confi rm with its own reasoning the non-referral to the CJEU? The fi rst solution would mean 
unequal treatment between applications, depending upon whether there is any EU law context, particularly 
demand for a referral to the CJEU, or not; the other applications for which leave to appeal is refused would 
remain with summary reasoning. It does not make sense to take EU law out of the regular context; EU law 
should be seen as part of the Estonian legal system. The second option would not be rational from the point 
of view of procedural economy and would mean loss of time. On the other hand, for the applicant both solu-
tions would defi nitely provide much clearer solutions to the relevant problems than the current situation 
does. 

However, in another case before the Supreme Court, quite the opposite happened: the lawyer of a party 
did not want the circuit court to refer a question to the Luxembourg Court and in front of the Supreme Court 
contested the ruling of the circuit court, which had postponed the case and requested a preliminary ruling 
from the CJEU.*148 According to the applicant, the circuit court was wrong in asking for a preliminary refer-
ence. One reason for the objection could have been the length of the preliminary ruling procedure before 
the CJEU, which delays the overall time to adjudicate the case. The Supreme Court found that the ruling on 
suspending the proceedings and asking for a preliminary ruling was contestable under national law. How-
ever, in the case at hand it found also that the circuit court had rightly referred a question to the CJEU and 
even added its own questions to be referred in addition to the list of questions prepared by the circuit court. 

In this context, it is to be welcomed that there is real substantial discussion among Estonian judges 
and litigants about the preliminary reference procedure, and that the Estonian courts consider explanation 
to the parties with regard to a need to refer the questions to the CJEU to be an obligation, so that referral 
would be reasonably predictable to the parties and not come as a surprise.*149 The parties should have an 
opportunity to comment on the decision to refer.  

Proceeding from the Baydar judgment, one could perhaps suggest and envisage that the Supreme 
Court of Estonia, if such an occasion prevails, explains exceptionally in one decision of refusal of leave to 
appeal that involves a case entailing a reference to the CJEU, similarly to that of the Supreme Court of the 

ɲɵɸ See Baydar v. the Netherlands, No. ɶɶɴɹɶ/ɲɵ, ɳɹ.ɵ.ɳɱɲɹ, para. ɶɱ. 
ɲɵɹ Supreme Court of Estonia, judgment in case No. ɴ-ɴ-ɲ-ɳ-ɲɴ, ɳɲ.ɴ.ɳɱɲɴ; Liivimaa Lihaveis, C-ɲɸɶ/ɲɴ, ɲɱ.ɳ.ɳɱɲɶ. 
ɲɵɺ See Priit Pikamäe. Mõningatest Euroopa Kohtult eelotsuse taotlemise praktilistest aspektidest Eesti kogemuse näitel 

[‘Thoughts on some of the practical aspects of an order for a preliminary ruling by the Court of Justice of the European Union, 
based on an Estonian example’]. Speech at the round-table meeting of the Presidents of the Supreme Judicial Courts of the 
 European Union, Luxembourg, ɲɸ.ɴ.ɳɱɲɵ. Available at https://www.riigikohus.ee/sites/default/fi les/elfi nder/dokumendid/
ettekanne_luxembourg_ɲɸ_ɱɴ_eelotsused.pdf (in Estonian) (most recently accessed on ɺ.ɶ.ɳɱɲɹ), with further references 
to the Supreme Court of Estonia, judgment in case No. ɴ-ɴ-ɲ-ɶɷ-ɲɴ, ɲɷ.ɲɳ.ɳɱɲɴ. 
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Netherlands, that the requirements of the codes of procedure with regard to leave to appeal are related also 
to the EU law issues. The Supreme Court has occasionally explained in decisions refusing leave to appeal as 
obiter dicta some legal situations, as, for example, with the case that ended up as Leuska v. Estonia in front 
of the Strasbourg Court.*150 For instance, according to Baydar v. the Netherlands, the Supreme Court of the 
Netherlands in its judgment of 26 May 2015 (ECLI:NL:HR:2015:1332) explained its practice as regards the 
application of sections 80a and 81 of the Judiciary (Organisation) Act in relation to a request for referral to 
the CJEU made in that case.*151  

As seen above, the Estonian Supreme Court has also considered the question of referral to be a part of 
issues of law. 

The Strasbourg Court took into account the explanation by the Supreme Court of the Netherlands and 
accepted that the summary reasoning contained in such a judgment implies an acknowledgement that 
a referral to the CJEU could not lead to a diff erent outcome in the case.*152

4. Conclusions 
As seen from the above, there are very good reasons to give reasons: the duty to give reasons is in the inter-
est of those seeking justice and is of paramount importance both in European law – including the case law 
of the Strasbourg and Luxembourg courts – and in national law as well, as demonstrated in line with the 
example of Estonian law, including the case law of the Supreme Court of Estonia. The duty to give judicial 
reasons is a fundamental/constitutional right that is part of the right to a fair trial. 

There should be strong reasons for not giving reasons. Exceptions to the duty to give reasons are rare 
and strict. However, they are tolerated more on appeal, particularly on cassation level. Contrary to that in 
criminal cases, the right to appeal in civil cases does not feature among the rights and freedoms guaranteed 
by the ECHR, and, according to the ECtHR, the states are free to determine their procedural laws pertaining 
to admission to cassation. 

Preliminary rulings are an important tool in protection of the rights of individuals in the EU and in 
enhancing the dialogue between national courts and the Luxembourg Court. The Strasbourg Court with 
its case law has supported the adherence of the national courts to the requirement of fulfi lling the duty in 
certain cases or for certain courts to refer a question to the Luxembourg Court. It has duly articulated again 
the C.I.L.F.I.T. criteria and the case law of the CJEU that has followed. By doing so, the Strasbourg Court 
has respected the division of competencies between diff erent European and national courts and limited 
its supervision to the procedural aspects – namely, whether a non-referral has been duly reasoned or not. 
It has indeed pointed out procedural defi ciencies if need be. At the same time the Strasbourg Court has 
emphasised that there is no right for a case to be referred by a domestic judge to the Luxembourg Court. 
According to the case law of the Luxembourg Court, it is the national court only and not the parties who 
decide to bring the matter to the Luxembourg Court. The Strasbourg Court has with talent found a balance 
between the duty to give reasons and the acceptance of certain judgments with summary reasoning. 

ɲɶɱ In that case, the Estonian Supreme Court refused to examine the appeal on points of law because the Court of Appeal’s deci-
sion had been fi nal and not amenable to appeal. It nevertheless stated that, according to the established case law, in settle-
ment proceedings the court should not limit itself to merely analysing the settlement reached but must also verify whether 
there were still questions that should be addressed in the subsequent judgment yet had not been included in the settlement 
agreement. See Leuska v. Estonia, No. ɷɵɸɴɵ/ɲɲ, ɸ.ɲɲ.ɳɱɲɸ, para. ɳɳ. 

ɲɶɲ It found that the complaints raised in that case did not justify an examination in cassation proceedings and, in a statement 
based on Section ɹɱa of the Judiciary (Organisation) Act, declared the appeal in cassation inadmissible. Nevertheless, it stated 
in addition that it is inherent therein that the request contained in the written grounds of appeal to put a preliminary question 
to the CJEU must not be granted. The Supreme Court went on to give reasons for that in saying that such a judgment as the 
one at hand, with abridged reasoning, contains the conclusion that no issues arise that justify an examination in cassation 
proceedings or give rise to the need for a determination of issues in the interests of legal uniformity, legal development, or 
legal protection. According to the Supreme Court of the Netherlands, since preliminary questions within the meaning of 
Article ɳɷɸ of the TFEU involve the interpretation of EU law and are issues of law, it is inherent in such a judgment that 
there is no need to set forth preliminary questions. The Supreme Court added that this judgment also implies that the case in 
question encompasses one of the situations wherein there is no need for such referral of preliminary questions and cited the 
grounds listed in the C.I.L.F.I.T. case law of the CJEU. See Baydar v. the Netherlands, No. ɶɶɴɹɶ/ɲɵ, ɳɹ.ɵ.ɳɱɲɹ, para.  ɳɱ. 

ɲɶɳ See Baydar v. the Netherlands, No. ɶɶɴɹɶ/ɲɵ, ɳɹ.ɵ.ɳɱɲɹ, para. ɵɹ.
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As seen in the ECtHR judgment in Baydar v. the Netherlands, the bill that introduced summary judg-
ments in cases of accelerated-procedure inadmissibility was intended to enable the Supreme Court of the 
Netherlands to concentrate on its core tasks as a court of cassation. According to the explanatory memoran-
dum on this bill, the adequate execution of the core tasks of the Supreme Court is under pressure as a result 
of cassation appeals being lodged in cases that do not lend themselves to a review in cassation, and because 
certain issues about which it would be desirable for the Supreme Court itself to pronounce do not reach 
the Supreme Court in time, or at all. The Strasbourg Court in its judgment in Baydar v. the Netherlands 
accepted that, in line with the aim of the legislature, the relevant Dutch laws are aimed at keeping the length 
of proceedings reasonable and also allow courts of cassation or similar judicial bodies to concentrate effi  -
ciently on their core tasks, such as ensuring the uniform application and correct interpretation of the law.  

The need for effi  ciency of the court should not outweigh the need to give reasons. However, the over-
all effi  ciency of a court in handling the cases is also of importance from the point of view of those seeking 
justice: their cases will be decided more quickly if there is no benefi t of a detailed judgment; they receive 
an answer quickly and can go on with their lives. It is important that they understand the reasons for there 
being limited reasons for certain decisions that the courts make, and they need to know and acknowledge 
that the superior courts with their summary judgments have in a sense agreed with the reasoning of lower 
courts. The supreme courts in turn can concentrate on important problematics if they are after all courts of 
cassation, not revision.

In relation to the Luxembourg Court there could easily be discussions about creating a certain fi ltering 
system as well. In the Strasbourg Court it exists to a certain extent in examining of the so-called single-
judge cases: the single judge eff ectuates a fi lter. Nevertheless this is not comparable to the so-called leave-
to-appeal system of the Supreme Court of Estonia, as in the Strasbourg Court the criteria for fi ltering are 
limited mostly to fi ltering out the cases that have failed to meet the criteria necessary for turning to the 
Strasbourg Court, such as applications out of ratione materiae, temporis, or personae; cases that are pre-
mature and still pending before domestic courts; and applications that do not comply with the six-month 
time limit or terms on exhaustion of domestic remedies. The Strasbourg Court can also declare an appli-
cation inadmissible if it would otherwise (by deciding the case) act as a fourth-instance court. Instead, 
the Supreme Court of Estonia has a well-developed leave-to-appeal system. The European Commission of 
Human Rights has found inadmissible an application that asked for reasoning for the Estonian Supreme 
Court’s refusal to grant leave to appeal; the ECtHR has implicitly accepted the leave-to-appeal system in 
the Estonian Supreme Court. What is important is that the summary judgment should not be arbitrary or 
otherwise manifestly unreasonable. The Baydar case law of the ECtHR could be seen as an answer to the 
Estonian dilemma – it does not at fi rst sight necessarily mean a need for a change in the leave-to-appeal 
system in the Estonian Supreme Court, although it is always preferable to give reasons, at least stating 
agreement with a lower court’s reasoning. One perhaps wise piece of advice to the Estonian Supreme Court 
would be to explain, similarly to the Supreme Court of the Netherlands, exceptionally in one refusal of leave 
to appeal, that the general requirements for granting leave to appeal also cover the situation of preliminary 
questions to the CJEU and C.I.L.F.I.T. arguments of the CJEU.  

However, the further developments of Strasbourg case law should not be neglected and must be fol-
lowed. It is also to be noted that the cases have dealt with preliminary references related to the interpreta-
tion of EU law and not the issues of validity of EU law. 

So far, the Estonian courts have made reasonable use of the preliminary reference procedure before the 
Luxembourg Court. They should continue to be active also in explaining to litigants the need / lack of need 
and the meaning of a possible reference to the CJEU and should show well the reasoning for a decision of 
non-referral, so that the Supreme Court can, if need be and if applicable, make a fi nal decision in its habitual 
summary judgment.  


